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OR some purposes and 
in many cases it is 
not easy to determine 
when the produce of 
a farm is to be deemed 
personal property or a 

, part of the land and 
consequently real es- 
tate. If personal prop- 
erty it may be dealt 

with regardless of the ownership of the 
soil. If real estate it is trespass, and not 
larceny, to take and carry it away against 
the will of the owner.! The determina- 
tion of the status of crops very often 
greatly affects purchasers, tenants, mort- 
gagees, creditors, heirs and administra- 
tors, legatees and executors of the 
farmer. 

As a general rule growing crops are 
held to follow the title to the soil in 
which they have their roots.2 They are 
part of the land on which they grow 
when both land and crops belong to the 
same owner.® Unless they are express- 
ly reserved when land is sold they pass 


1Junod v. State, 73 Neb. 208, 119 Am. St. 
Rep. 890, 102 N. W. 462. 

2 Wootton v. White, 90 Md. 64, 78 Am. St. 
Rep. 425, 44 Atl. 1026. 

3 Bagley v. Columbus Southern R. Co. 98 
Ga. 626, 34 L.R.A. 286, 58 Am. St. Rep. 335, 
25 S. E. 638. 





by the deed as appurtenances.* The pur- 
chaser of land at a mortgage foreclo- 
sure sale acquires title to the ungarnered 
crops, but not to those which were har- 
vested before the sale was confirmed.® 
Such a purchaser will get title to a crop 
actually standing on the land through 
the foreclosure sale, notwithstanding the 
landowner had previously sold or mort- 
gaged the crop to another person.® 
Again, the successful plaintiff in an ac- 
tion of ejectment is entitled to the crops 
growing on the land he recovers.? To 
be good against a subsequent owner of 
the land, a grant of a right to gather 
fruit growing or to be grown upon the 
land must be in writing and recorded 
like unto a deed.® 

It is not inconsistent with the stated 
general rule that a vendee in a contract 
for the sale and purchase of a farm 


4Kammrath v. Kidd, 89 Minn. 380, 99 Am. 
St. Rep. 603, 95 N. W. 213; Crews v. Pendle- 
ton, 1 Leigh, 297, 19 Am. Dec. 750; Turner 
v. Cool, 23 Ind. 56, 85 Am. Dec. 449; Gibbons 
v. Dillingham, 10 Ark. 9, 50 Am. Dec. 233. 

5 Reily v. Carter, 75 Miss. 798, 65 Am. St. 
Rep. 621, 23 So. 435. 

6 Wootton v. White, supra. 

7 Carlisle v. Killebrew, 89 Ala. 329, 6 L.R.A. 
617, 6 So. 756; McGinnis v. Fernandes, 135 IIl. 
69, 25 Am. St. Rep. 347, 26 N. E. 109. 

8 Taylor v. Millard, 118 N. Y. 244, 6 L.R.A. 
667, 23 N. E. 376. 
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who has gone into possession under it 
is the owner of the crops as long as he 
is not in default, save where the con- 
tract has expressly provided otherwise,” 
because in such a case the vendee is the 
equitable owner of the land. 

All crops, however, cease to be real 


estate and become personal property 
once they are severed from the soil.” 
Thus a crop grown on a farm exempt as 
a homestead is exempt also while it re- 
mains unharvested, but loses its exemp- 
tion as soon as it is garnered.” And crops 
grown by one in actual possession of 
land under a claim of right belong to 
him if he harvests them before he is 
ousted by the owner of the true title. 
The rule that property severed from the 
freehold is by the act of severance con- 
verted from real into personal property 
has been invoked by the courts to bring 
about the punishment of a thief for lar- 
ceny instead of trespass."* Thus, it has 
been held that crude turpentine in re- 
ceptacles formed by cuts in trees to catch 
it as it exudes, when it is in a state 
ready to be dipped up, is personal and 
not real property so as to be the sub- 
ject of a larceny.® 

But crops are considered as constitut- 
ing two distinct classes; one embraces 
those which grow spontaneously, with- 
out special cultivation, and the other in- 
cludes those which only are produced 


by the labor of planting, nurturing, and 
cultivating annually. Crops in the first 


class while they grow are always a part 
and parcel of the soil. They do not be- 
come personal property until they have 
been severed from the land.4® Crops in 
9 Killebrew v. Hines, 104 N. C. 182, 17 Am. 
St. Rep.°672, 10 S. E. 159, 251. 
10 Whiting v. Adams, 66 Vt. 679, 25 L.R.A. 
598, 44 Am. St. Rep. 875, 30 Atl. 32. 
11 Jones v. Adams, 37 Or. 473, 50 L.R.A. 
88, 82 Am. St. Rep. 766, 59 Pac. 811, 62 Pac. 


6. 

12 Coates v. Caldwell, 71 Tex. 19, 10 Am. 
St. Rep. 725, 8 S. W. 922. 

18 Faulcon v. Johnston, 102 N. C. 264, 11 
Am. St. Rep. 737, 9 S. E. 394; Johnston v. 
Fish, 105 Cal. 420, 45 Am. St. Rep. 53, 38 
Pac. 979. 
14Junod v. State, supra. 
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15 State v. Moore, 33 N. C. (11 Ired. L.) 
70; Dickens v. State, 142 Ala. 49, 110 Am. 
St. Rep. 17, 39 So. 14. 

16 State v. Crook, 132 N. C. 1053, 44 S. E. 
ae. 


Case and Comment 





the second class, termed emblements, are 
not real estate but personal property.”” 
Emblements include corn and cotton ® 
and hops and berries borne by annual 
plants, but do not embrace grasses *° 
nor fruits that grow on trees.24 Emble- 
ments may be sold orally, regardless of 
whether they are still growing or have 
ceased to be nourished by the soil. Un- 
harvested crops classed as emblements 
are transferable as chattels. They pass 
on the death of the landowner intestate 
to the administrator, not the heir2* The 
distinction made in law when crops are 
considered as property, between such as 
are naturally indigenous, requiring no 
care from man to bring them to matur- 
ity, and such as are raised annually by 
human industry, is well recognized and 
established. A clear and succinct state- 
ment of this distinction was written by 
Mitchell, J., of the Minnesota supreme 
court in a modern case.2@ At common 
law, said that jurist, those products of 
the earth which are annual and are raised 
by yearly manuring and labor, which es- 
sentially owe their annual existence to 
cultivation by man,—termed “emble- 
ments” and sometimes “fructus industri- 
ales,’—were, even while standing an- 
nexed ta the soil, treated as chattels with 
the usual incidents of such in respect of 
seizure on attachment during the own- 
er’s life and transmission after his death. 
This class included grain, garden vege- 
tables, and the like. On the other hand, 
the fruit of trees, perennial bushes, and 
grasses growing from perennial roots, 
called by way of distinction, fructus nat- 
urales, were, while unsevered from the 
soil, considered to pertain to the realty, 
and as such passed to the heir on the 


17 Westbrook v. Eager, 16 N. J. L. 81. 
18 Walker v. State, 111 Ala. 29, 20 So. 612. 
19 Hamilton v. Austin, 36 Hun, 138. 

20 Perley v. Chase, 79 Me. 519, 11 Atl. 418. 

21 Rogers v. Elliott, 59 N. H. 201, 47 Am. 
Rep. 192. 

22 Garth v. Caldwell, 72 Mo. 622. 

23 Delaney v. Root, 99 Mass. 548, 97 Am. 
Dec. 52; Harris v. Frink, 49 N. Y. 24, 10 Am. 
Rep. 318. 

24 State v. Crook, supra. 

25 Evans v. Hardy. 76 Ind. 527; Brittain v. 
McKay, 23 N. C. (Ired. L.) 265, 35 Am. Dec. 
738; Edwards v. Thompson, 85 Tenn. 720, 
4 Am. St. Rep. 807, 4 S. W. 913. 

26 Sparrow v. Pong, 49 Minn. 412, 16 L.R.A. 
103, 32 Am. St. Rep. 571, 52 N. W. 36. 
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death of the owner, and were not sub- 
ject to attachment during his life. A 
possible exception to this classification 
is the case of hops on the vines which 
have been held to-be personal chattels 
and subject to sale as such. The ground 
of this appears to be that, although the 
roots of hops are perennial, the vines die 
yearly, and the crop from the new vines 
is wholly or mainly dependent upon an- 
nual cultivation. It is sometimes stated, 
he continued, that the test whether the 
unsevered product of the soil is an em- 
blement and as such personal property is 
whether it is produced chiefly by manur- 
ing and the industry of the owner; but 
while this test is correct as far as it 
goes it is incomplete. Under modern 
improved methods all fruits are culti- 
vated, the quality and quantity of the 
yield depending more or less upon the 
annual expenditure of labor upon the 
trees, bushes, or vines, but it has never 
been held that fruit growing on culti- 
vated trees was subject to levy as per- 
sonal property. No doubt all emble- 
ments are produced by manuring and 
the labor of the owner, and are fructus 
industriales for that reason; but the man- 
ner as well as the purpose of planting 
is an essential element. If the purpose 
of planting is not the permanent en- 
hancement of the land itself, but merely 
to secure a single crop which is to be 
the sole return for the labor expended, 
the product will naturally fall under the 
head of emblements. On the other hand 
if the tree, bush, or vine is one which 
requires to be planted but once, and will 
then bear successive crops for years, the 
planting naturally would be calculated 
permanently to enhance the value of the 
land itself, and the product of any one 
year could not be said to owe essentially 
its existence to labor expended during 
that year, and hence it would be classed 
among fructus naturales, and not as em- 
blements. 

In ordinary cases when a farm is 
leased for a stated term and rental, crops 
grown and harvested during the ten- 
ancy belong without question to the ten- 
ant, but when the tenancy ends either 
by the expiration of the term or other- 
wise and there are crops standing on the 
land, controversies between the landlord 
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and tenant over the ownership of such 
crops frequently arise. In Michigan it 
is held that a tenant who surrenders a 
farm while a crop is growing has no 
right to return later and harvest that 
crop.7 In Pennsylvania a tenant of ag- 
ricultural land is entitled to the “way- 
going crop,” that is, the crop sown and 
cultivated during the tenancy but un- 
matured whén the tenancy expires.™ 
This is true also in Delaware.” In Ne- 
braska, if the tenancy of a farm is un- 
certain in respect of time, so that the 
tenant cannot know definitely when it 
will end, if it does end before a crop 
that he has sown ripens, he is entitled 
to re-enter the land and harvest the crop 
when it matures.* In Oregon if a land- 
lord re-enters a farm after the lease is 
forfeited he is held to be entitled to the 
standing crops.*! 


The tenant of a farm has the same 
right to straw grown during his tenancy 
that he has to the grain; he owns it, and 
may take it away, sell or otherwise dis- 
pose of it,8* and, in the states where he 
has a right to crops after his term ex- 
pires, he has also the right for a reason- 
able time after the expiration of his term 
to come back and take the straw. 

The agreement between a landowner 
and another person, that the latter shall 
occupy and cultivate the land, and that 
each shall furnish part of the seed, im- 
plements, and stock, and divide the prod- 
uce or the receipts from its sale, operates 
the relation of landlord and tenant, not 
a partnership.8* The owner and the ten- 


27 Kiplinger v. Green, 61 Mich. 340, 1 Am. 
St. Rep. 584, 28 N. W. 121; Smith v. Sprague, 
119 Mich. 148, 75 Am. St. Rep. 384, 77 N. 


W. 689. 

< Stultz v. Dickey, 5 Binn. 285, 6 Am. Dec. 
411. 

29 Ellison v. Dolbey, 3 Penn. (Del.) 45, 49 
Atl. 178. 

30 Monday v. O’Neil, 44 Neb. 724, 48 Am. 
St. Rep. 760, 63 N. W. 32. 

81 Myer v. Roberts, 50 Or. 81, 12 L.RA. 
(N.S.) 194, 126 Am. St. Rep. 733, 89 Pac. 
1051, 15 Ann. Cas. 1031. 

82 Craig v. Dale, 1 Watts & S. 509, 37 Am. 


Dec. 477; Colville v. Miles, 127 N. Y. 159, 12 
L.R.A. 848, 24 Am. St. Rep. 433, 27 N. E. 
809 


88 Smith v. Boyle, 66 Neb. 823, 103 Am. St. 
Rep. 745, 92 N. W. 1018. 
84 Shrum v. Simpson, 155 Ind. 160, 49 L.R.A. 


792, 57 N. E. 708. 
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ant of a farm under a lease for years 
upon an agreement to divide equally the 
products are considered tenants in com- 
mon of the crops.** If no time is fixed 
for dividing the crops when a farm is 
let on shares, the division is due as soon 
as the crops are harvested and overdue 
after the lapse of a reasonable time there- 
after.5® A tenant’s promise to deliver 
half of all the crops to the landlord is 
not fully performed until the respective 
shares have been apportioned and set 
apart.®? 

There are statutes in several of the 
states which give the landlord of a rent- 
ed farm a lien for rent upon the crops 
grown on the leased land.** Some of 
these statutes extend the lien to all the 
products of agriculture raised on the 
farm, and secure advances and supplies 
as well as rent.*® A landlord’s lien at- 
taches to the crops as well when the rent 
is payable partly in produce as when it 
is payable wholly in money, and even 
where the crops are exempt from the 
tenants general debts. A purchaser 
from the tenant takes a crop subject to 
the landlord’s lien where the law gives 
such a lien.* 

85 Aiken v. Smith, 21 Vt. 172; Frost v. Kel- 
logg, 23 Vt. 308. 

Jones v. Adams, 37 Or. 473, 50 L.R.A. 388, 
82 Am. St. Rep. 766, 59 Pac. 811, 62 Pac. 16. 

87 Hurd v. Darling, 14 Vt. 214. 

88 Butt v. Ellett, 19 Wall. 544, 22 L. ed. 183; 
Morgan v. Campbell, 22 Wall. 381, 22 L. ed. 
796; Walworth v. Harris, 129 U. S. 355, 32 L. 


ed. 712, 9 Sup. Ct. Rep. a Saloy v. Bloch, 
136 U.S. 338, 34 L. ed. 468, 10 Sup. Ct. Rep. 


996. 

89 Ball v. Sledge, 82 Miss. 749, 100 Am. St. 
Rep. 654, 35 So. 447; Cain v. Pullen, 34 La. 
Ann. 511; Brown v. Brown, 109 N. C. 124, 
13 S. E. 797. 

— v. Myers, 44 Ind. App. 299, 89 N. 
E. 373 


41 Beck v. Minnesota & W. Grain Co. 131 
Iowa, 62, 7 L.R.A.(N.S.) 930, 107 N. W. 


42 Kelly v. Rummerfield, 117 Wis. 620, 98 
Am. St. Rep. 951, 94 N. W. 649. 
43 Bradish v. Schenck, 8 Johns, 151. 


There is a distinction between a ten- 
ant of land paying a share of its prod- 
uce by way of rent and a cropper cul- 
tivating it for a share of the crops. The 
former has an estate in the land for the 
term of his lease, and, because he has 
such an estate, has a right of property 
in the crops; the latter has no interest 
in the land; ® his contract is one of serv- 
ice, not a lease; ** his possession of the 
land and crop is analogous to that of a 
servant.“ The landowner and the crop- 
per, however, are sometimes held to be 
tenants in common of the crops® until 
they are harvested and divided. In 
general, though the title to crops grown 
on land rented to a cropper for a single 
season and the right to their possession 
are held to be in the landlord until his 
claims are satisfied,*” a cropper’s share 
is due only when the crop is harvested. 
He has no interest in a growing crop 
that he can sell or mortgage # unless it 
is given by some statute.” And while 
sometimes and in certain circumstances 
a crop raised on shares is subject to levy 
and sale on execution against the occu- 
pant of the land,®! in general this is not 
the rule. 


< parrison v. Ricks, 71 N. C. 7. 

45 Baughman v. Reed, 75 Cal. 319, 7 Am. 
St. Rep. 170, 17 Pac. 222; Sims v. Jones, 54 
Neb. 769, 69 Am. St. Rep. 749, 75 N. W. 150. 

46 McNeal v. a 79 Minn. 153, 79 Am. 
St. 437, 81 N. W. 
Pg Betts v. State, 7 Ga. App. 773, 65 S. E. 


48 Tamberton v. Stouffer, 55 Pa. 284. 

49 Pouder v. Rhea, 32 Ark. 435. 

50 Parks v. Webb, 48 Ark. 293, 3 S. W. 521. 

51 Farnum v. Hefner, 79 Cal. 575, 12 Am. 
St. Rep. 174, 21 Pac. 955. 

52 Tipton v. Martzell, 21 Wash. 273, 75 Am. 
St. Rep. 838, 57 Pac. 806. 
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Farm Laborers as Statutory 
Employees 


BY WALTER M. GLASS 


ge, BRIEF review of the 
ey <2 various statutes having 
to do with the relation- 
ship of employer and 
employee will show 
‘that, for the most part, 
4. the statutes are so 
Mw drawn that they are 
tA A applicable only to cer- 

-* tain designated em- 
ployments in which agriculture is not in- 
cluded, or the statute expressly provides 
that it shall not be applicable to agri- 
cultural work. This is especially true of 
the statutes imposing liability upon em- 
ployers for injuries to employees received 
in the course of their employment. 

The so-called fellow servant acts are 
limited in their application to the em- 
ployees of railroad companies or mining 
companies, with the exception of the stat- 
ute in Colorado, which applies to “every 
corporation or company which or indi- 


eZ oe 





vidual who may employ agents, serv- 
ants,” etc. This language would, of 
course, include farm laborers. 

In the English employers’ liability act 
of 1880 the word “workmen” had the 
same meaning as when used in the em- 
ployers and workmen’s act of 1875, 
which expressly embraced “servants in 
husbandry.” The New Foundland act 
follows the English act, but the Ontario 
statute, which corresponds to the Eng- 
lish act, expressly excludes froim its 
application servants in husbandry, gar- 
dening, or fruit growing. The acts 
of British Columbia, Manitoba, and 
New Brunswick are framed on the 
same lines as the Ontario statute. Farm 
laborers are also expressly excluded 
from the operation of the employers’ lia- 
bility acts of Massachusetts, Maine, and 
Vermont. And under the Massachusetts 
act a foreman in charge of laborers on a 
farm has been held to be a farm laborer, 
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and not within the protection of the stat- 
ute! No reference whatever is made to 
farm laborers in the acts of Alabama, 
Colorado, New Jersey, New York, Ohio, 
Oklahoma, and Pennsylvania. The In- 
diana act has been construed so as to ap- 
ply to railroads only. In connection with 
these so-called employers’ liability acts it 
should be noted that they are, at least so 
far as American statutes are concerned, 
but little more than codifications of the 
common law. The especial design of the 
original English act was to modify the 
holding of the House of Lords that the 
master was not responsible for the neg- 
ligence of his servant, even if that serv- 
ant was intrusted with the entire control 
of the master’s business. This extreme 
view, repudiating the theory of vice prin- 
cipalship, never prevailed in America to 
any extent, and as was said, the employ- 
ers’ liability acts in this country are but 
little more than the codification of the 
common law. In any event the wording 
of the statute is very inapt to the con- 
ditions surrounding farm laborers. 

The first English workmen’s compen- 
sation act passed in 1897 was limited in 
its application to certain designated em- 
ployments which did not include farm 
laborers, but by the act of 1900 the pro- 
visions of the earlier act were expressly 
extended to “the employment of work- 
men in agriculture by anv employer who 
habitually employs one or more work- 
men.” The act of 1900 was repealed by 
that of 1906, the latter act being broad 
enough to include farm laborers who are 
not “casually” employed. The compensa- 
tion act is limited to hazardous occupa- 
tions in Illinois, Kansas, Montana (coal 
mining only), Nevada, New Hampshire, 
New York, and Washington. The com- 
pensation acts of Massachusetts, Michi- 
gan, and Rhode Island expressly provide 
that the act does not apply in cases of 
personal injuries sustained by domestic 
servants and farm laborers, and the act 
of California provides that it shall not 
apply to employers of labor engaged in 
farming, dairying, agricultural, or horti- 
cultural pursuits, in poultry raising, or 
domestic service, while the acts of New 
Jersey, Ohio, and Wisconsin are appar- 

1 Rowley v. Ellis, 197 Mass. 391, 83 N. E. 
1103. 





ently broad enough to include all labor- 
ers. The American acts have not as yet 
been before the courts for construction 
in many cases. By current newspaper 
reports the Massachusetts court has held 
that the compensation act of that state 
is not applicable to farm laborers. In 
view of the language of the act it is diffi- 
cult to see how it could be argued that 
they were within the protection of the act, 
but the opinion of the court in this case 
is not accessible. 

In the great majority of cases the stat- 
utes limiting the hours of labor are con- 
fined to certain designated employments 
which do not include farm laborers, but 
the latter are expressly excluded from the 
statutes in Illinois, Indiana, Maine, 
Michigan, Minnesota, Missouri, Ne- 
braska, and New York. In California, 
Florida, and Kansas provision is made 
for the observance of one day of rest in 
the week, except in the case of emergency 
or of necessity. In Connecticut, F lorida, 
and New Hampshire a specified number 
of hours will constitute a day’s work un- 
less it is otherwise provided in the con- 
tract. It may safely be said that in no 
other occupation, except possibly domes- 
tice service, are the hours of labor as long 
as upon the farm, and in but very few, 
if any, is the amount of labor performed, 
measured by the absolute foot pound, s« 
great. But the hours-of-labor ouinien 
are designed rather as protection against 
dangerous conditions affecting the health, 
as in the case of underground miners, or 
as a protection against accident to others, 
as in the case of telegraph operators or 
trainmen, than as a protection to the la- 
borer himself from performing too great 
an amount of work. The reasons for the 
hours-of-labor acts, therefore, do not ap- 
ply to farm laborers. 

The majority of the statutes forbidding 
the employment of minors under a cer- 
tain age are expressly limited to employ- 
ments in certain specified places which 
could not be construed to embrace agri- 
cultural work, but the statutes in Dela- 
ware, Florida, Louisiana and Rhode Is- 
land expressly excluded agricultural em- 
ployment from the child labor laws. The 
same comment may be made upon the 
general purpose of the child labor laws 
as was made above upon the hours-of- 
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labor act. Origi- 
nally the so-called 
truck act of Eng- 
land, requiring em- 
ployees to be paid 
their full wages in 
lawful money, con- 
tained a provision 
that the act should 
not apply to serv- 
ants in husbandry, 
but this provision 
was repealed in 
1887. Farm labor- 
ers were expressly 
excluded from the 
provisions of the 
Illinois act, but this 
act as a whole has 
been declared un- 
constitutional.™ 

U nder statutes 
giving priority to 
claims for wages, 
there would appear 
to be no reason for 
not giving the same 
privilege to farm 
laborers as to any 
other class, even in 
the absence of spe- 
cialprovisions 
therefor. Ina few 
of the statutes the 
claims of farm la- 
borers are express- 
ly provided for. In 
the statutes giving 
priority of claims 
for wages upon the 
bankruptcy or in- 
solvency of the employer, servants in 
husbandry are especially mentioned in 
the English and Victoria acts. and 
agricultural laborers are especially re- 
ferred to in the insolvency acts of 
Indiana and Pennsylvania. Under the 
Scotch law claims of farm laborers 
and domestic laborers were entitled to a 
preference over other creditors. By the 
bankruptcy act clerks, shopmen, and 
servants were given the same privilege. 
In the Delaware statute with reference to 
preference of wages against decedents’ 
estates, a preference to domestic and 
farm laborers to the extent of one year’s 





Courtesy of Horace K. Turner Co., Basten, Mass. 
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wages is given. In 
a number of juris- 
dictions farm la- 
borers have an ab- 
solute lien for 
wages upon the 
crops. produced,— 
Alabama, Arkan- 
sas, Florida, Idaho, 
Mississippi, North 


Carolina, Ohio, 
Oregon, South 
Carolina, Tennes- 


see, Texas, Wash- 
ington. Anda sim- 
ilar lien is af- 
forded by the civil 
law in Louisiana. 
Under these stat- 
utes the question 
frequently arises as 
to what persons are 
entitled to the liens. 
A number of illus- 
trative cases are 
herewith presented. 

Farm laborers 
have no lien on the 
crop at common 
law.? In order that 
an agricultural la- 
borer may secure a 
statutory lien on 
the crop he has as- 
sisted in growing, 
it is not necessary 
that his contract of 
employment should 
be express, but it 
is sufficient if it 
is implied? It has 
been held that the lien of a laborer 
who commenced work in January was 
superior to that given by subsequent 
trust deeds, although the deeds were 
put on record before the laborer’s 
lien was. An overseer is not with- 
in a statute giving agricultural labor- 
ers a lien for labor. But under § 
~ 1a Frorer v. People, 141 Ill. 171, 31 N. E. 
395, 16 L.R.A. 492; Kellyville Coal Co. v. Har- 


rier, 207 Ill. 624, 99 Am. St. Rep. 240, 69 N. E. 
927. 

2 Hunt v. Wing, 10 Heisk. 139. 

3 Wilson v. Taylor, 89 Ala. 368, 8 So. 149. 

4 Warren v. Woodard, 70 N. C. 382. 

5 Isbell v. Dunlap, 17 S. C. 583; Hester v. 
Allen, 52 Miss. 162. 
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1360 of the Code of 1880, conferring a 
lien upon “every employee, laborer, crop- 
per, part owner, or other person” who 
may aid in making the crop by his la- 
bor, an overseer of a farm was entitled 
to the lien.6 And under the Louisiana 
Code an overseer is expressly given a lien 
upon the crop.?. But a claimant: cannot 
secure the privilege afforded by this pro- 
vision merely upon proof that he is a 
common laborer.’ 

The lien given by the Mississippi stat- 
ute (Code, § 1360) to persons “who may 
aid by their labor to make, gather, or 
prepare for market or sale any crop,” 
inures to the benefit of a laborer on a 
plantation who, at different seasons of 
the year, plowed, hoed,-chopped wood, 
hauled cotton, worked in the blacksmith 
shop, attended to the engine by which 
the cotton-ginning machinery was oper- 
ated, and assisted in making, gathering, 
and ginning cotton grown on the planta- 


tion. Under the statute giving a lien to. 


“any person who shall make, alter, re- 
pair, or bestow labor on any article of 
personal property at the request of the 
owner or lawful possessor thereof,” a 
person employed to cut and stack wheat 
does not thereby gain such possession of 
the crops as will entitle him to a lien 
thereon. So, one employed to cut and 
stack hay is within a statute giving a 
lien to any person who shall do labor up- 
on any farm, etc.™ In one case it was 
held to be a question for the jury wheth- 
er the plaintiff was a servant in hus- 
bandry and was engaged in the usual 
course of his work, the evidence being 
that a farm had not engaged him to do 
any particular kind of work, but that 
he was first put at mason work, and then 
at digging the drain which caved in and 
thus caused the injury complained of.” 


6 Weise v. Rutland, 71 Miss. 933, 15 So. 38. 

7 Welsh v. Shields, 6 Rob. (La.) 484; John- 
son’s Succession, 3 Rob. (La.) 216; Farrar v. 
Rowley, 3 La. Ann. 276; McRae v. His Cred- 
itors, 16 La. Ann. 305. 

8 Wickham v. Nalty, 42 La. Ann. 423, 7 So. 


609. 

®Lumbley v. Thomas (1887) 65 Miss. 97, 5 
So. &23. 

10 McDearmid v. Foster, 14 Or. 417, 12 Pac. 
813. 

11 Beckstead v. Griffith (1906) 11 Iaho, 738, 
&3 Pac. 764. 

12 Reid v. Barnes (1894) 25 Ont. Rep. 223. 


But one who, with his machinery and 
servants, threshes grain for another, al- 
though present directing and assisting 
therein, is not within a statute giving a 
lien to any person who shall do labor up- 
on any farm, etc.’ And a woman em- 
ployed in a family living upon a farm, 
who does ordinary housework and assists 
in cooking meals for laborers doing the 
farm work, is not a laborer within the 
meaning of N. D. Rev. Codes, 1905, § 
6277, giving a lien for wages of farm 
laborers. 

Under the Arkansas act, Dig. 1904, §§ 
4995 et seq., by which laborers are given 
a lien on the “production of their la- 
bor,” it has been held that a lien may 
be claimed by a laborer who cuts and 
rakes grass; by a laborer who, under 
a contract with a landowner, erects a 
building ; 2 but not by a laborer who cul- 
tivates land, or clears and prepares it 
for cultivation; nor by a laborer who 
digs a well, although the work may be 
done under contract with the owner.’® 
Under this act a laborer employed by a 
person who raises a crop “on shares” 
has a lien upon the crop to the extent 
only of his employer’s claim against the 
landowner. This lien he may enforce 
against the landowner, who gets the 
crops.” But the North Carolina lien law 
does not apply where the laborer was to 
have a certain share of the crop for his 
services.”° 

On the ground that the privilege on 
the crops accorded to laborers on planta- 
tions by the Louisiana Code extends to 
laborers who work upon the crop in any 
and all of its stages,—in the planting, 
cultivation, gathering, and preparing it 
for market,—and who perform any work 
on the plantation required for such pur- 
poses or incident thereto, it has been held 
that the wages of laborers whose work 


138 Mohr v. Clark (1888) 3 Wash. Terr. 440, 
19 Pac. 28. 

14 Lowe v. Abrahamson (1908) 18 N. D. 182, 
119 N. W. 241, 20 Ann. Cas. 355, 19 L.R.A. 
(N.S.) 1039. 

15 Emerson v. Hedrick (1883) 42 Ark. 263. 

16 Taylor v. Hathaway (1874) 29 Ark. 597. 

17 Thid. 

18 Guise v. Oliver (1888) 51 Ark. 358, 11 
S. W. 515. 

19 Burgie v. Davis (1879) 34 Ark. 179. 

20Grissom v. Pickett, 98 N. C. 54, 3 S. E. 
921. 
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Farm Laborers as Statutory Employees 


is performed in the sugar house in the 
making of the sugar are privileged.24 But 
one employed in making repairs upon a 
sugar grinding house and the machinery 
therein, on a sugar plantation, as well as 
acting as watchman, is not within the 
statute.24_ Nor is one who is employed 
by a sugar refining company to weigh 
and load sugar cane upon cars, and who 
hires others to do the labor connected 
therewith.” 

The term “servant” in husbandry, as 
used in the English employers and work- 
men act of 1875, has been held to ap- 
ply to a dairy maid upon a farm who 
by her contract was also to assist in har- 
vesting if so required, and to act as a 
servant of all work in her master’s house- 
hold ; *8 to a servant engaged by a farm- 
er to act as kitchen. woman and byre 
woman; ** to a wagoner;® but not to 
a person engaged by a farmer to weigh 
out the food for the cattle, to set the 
men at work, and in all things to carry 
out the orders given to him.% 


21 Saloy v. Dragon (1885) 37 La. Ann. 71. 

22 Fortier v. Delgado (1903) 59 C. C. A. 180, 
122 Fed. 604. 

83Ex parte Hughes (1854) 23 L. J. Mag. 
Cas. N. S. 138, 18 Jur. 447, 2 Week. Rep. 465, 
2E4. 2 SS 

24 Clarke v. M’Naught, Arkely, nee 33: 

%5 Lilley ‘, Elwin (1848) 11 Q. B . 742, 17 
Lo me = ioe ay eee 

28 Davies v. Berwick, 7 Jur. N. S. 410, 3 El. 
& El. 549, 30 L. J. Mag. Cas. N. S. SA/0 Week. 
Rep. 334, 3 L. T. N. S. 697. 

87 Taylor v. Smith, 1 Chester Co. Rep. 106; 
Shields v. Scott, 1 Chester Co. Rep. 123; 
Brindle v. Lichtenberger, 1 Chester Co. Rep. 
485: Re Solms, 1 Chester Co. Rep. 115. 

28 Jacobs v. Woods, 14 W. N. C. 237; Fen- 
drick v. Henry, 5 Pa. Co. Ct. 265; Schwartz 
v. Rhoades, 6 Pa. Co. Ct. 385. 

29 John’s Estate, 2 Chester Co. Rep. 458; 
Topper v. Krise, 1 Pa. Co. Ct. 300; Alderfer 
v. Beyer, 2 Pa. Co. Ct. 425; Buckwalter’s Es- 
tate, 3 Pa. Co. Ct. 315; Wiand v. Himmel- 
wright, 8 Pa. Co. Ct. 663; Wilson v. Gibson, 
10 Pa. Co. Ct. 191. 

80 Purefoy v. Brown, 13 Pa. Co. Ct. 281. 

81 Schilling v. Carter (1886) 35 Minn. 287, 
28 N. W. 658. 
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The Pennsylvania act of 1872 giving 
liens to laborers under owners of any 
works, mines, and manufactories “or oth- 
er business” “where clerks, miners, or 
mechanics are employed,” did not em- 
brace farm laborers.27 By an amend- 
ment in 1883 the class of employers was 
not enlarged, but the class of employees 
was enlarged by certain designated em- 
ployees and “hands, laborers,” etc., 
“hired for wages or salary.” Some of 
the lower courts in construing this act 
held that farm laborers were not includ- 
ed because the class of employers was 
not enlarged.** But other decisions held 
that the statute embraced any business in 
which the designated employees might 
be employed.2® However, before the 
statute was authoritatively construed by 
the supreme court it was amended so as 
to include “all laborers” regardless of 
the emplover.° Farm laborers were not 
within a statute for the protection of 
“mechanics, laborers, and others,” the 
decision being based upon the ground 
that the context clearly indicated that 
only employees connected with “works, 
manufactory, or business” were within 
the province of the enactment.™ 

It has been cynically remarked that the 
reason why farm laborers have been ex- 
cluded from the operation of the com- 
pensation act is twofold: First, because 
they do uot belong to the labor unions; 
second, because the farm employers have 
as many or nearly as many votes as have 
the farm employees. But the true reason 
undoubtedly is that the rules of the com- 
mon law as to master and servant were 
evolved at a time when the great major- 
ity of servants were farm laborers, and 
the dangers of farm work have not great- 
ly increased since such rules were first 
laid down. 
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BY HON. HENRY H. INGERSOLL 
Of the Knoxville ( Tenn.) Bar, Dean of the College of Law, University of Tennessee, and 


Author of “‘ Municipal Corporations 


ROMISE to contribute 

to CASE AND Com- 

MENT an article on 

Markets is as readily 

given as asked; but 

breach of such prom- 

> jse is not actionable, 

or, if so, damages are 

only nominal, since 

reasonable expectation 

of : an abundant supply of material may 
not be indulged. If you doubt this, con- 
sult Britannica or Americana or the In- 
ternational Encyclopedia, or Glanville’s 
Treatise, or Holmes’ Common Law, or 
Sullivan’s Business Law, and note the 
dearth. From these sources one gets 


nothing ancient or modern, general or 
technical, and so is inclined petere fontes. 
Bacon’s Abridgment would surely en- 


lighten if only it had such a title; but it 
leaves to the veteran lawyer his old 
friend Blackstone, who never fails. 

From this source it is gratifying to 
learn (III., 218) that a market is an “in- 
corporeal hereditament,” and so is sub- 
ject to nuisance, aliter, liable to hurt, in- 
convenience, or damage; and moreover 
(I. 274) that its establishment and main- 
tenance pertains to the King’s preroga- 
tive, which necessarily implies that a 
market can only be set up by virtue of 
the King’s grant, either express or im- 
plied from immemorial usage and pre- 
scription. And since only sovereign 
power may establish and maintain a 
market, nothing less than sovereign 
power can discontinue it. 

This truth found the good citizens of 
Michigan, to their great comfort and 
happiness, when divers and sundry pro- 
gressives of the city of Detroit sought 
to discontinue and divert the central 
market of that city, fronting on the Cam- 
pus Martius, which had been their resort 
and joy since the time Detroit was Cadil- 


” in Cyc., etc. 


lac’s .village. Then Taggart, not Tom, 
but Moses, came to their rescue as attor- 
ney general, and, by a well-framed infor- 
mation in re a bill in equity against the 
city, stayed the progress of this improve- 
ment. Thus it is written in the volume 
71 of Michigan Reports beginning at 
page 103, wherein was stoutly and ef- 
fectively maintained the ancient and 
wholesome doctrine that a market was 
not only to promote direct traffic and 
commerce and eliminate the middleman, 
but also to provide such victuals as 
people need (Bract. lib. 2, chap. 24), and 
for the preservation of public order and 
the prevention of irregular behavior (1 
Bl. Rep., 580). 

The liberty, privilege, or franchise to 
hold a market was sometimes granted to 
the lord of a manor, but usually to a 
village or town; and the conduct there- 
of was prescribed in the grant, whereby 
was established not only the place, but 
the time, for holding the same. Usually 
they were kept once or twice a week, and 
upon days fixed (Bract. lib. 2, chap. 24), 
as in Rochester on Wednesdays and Fri- 
days, and in Chatham on Tuesdays only. 
Rex v. Butler, 3 Lev. 220. But in Lon- 
don every day was Market day except 
Sunday and the principal feasts, vic., 
Ascension Day, All Saints’ Day, Ash 
Wednesday, and Good Friday. Taylor 
v. Chambers, Cro. Jac. 68. 

“Ae market day he was sober,— 
was not written of London but Ayr, 
where they made the market day heb- 
domadal. 

According to Bracton, as construed by 
Lord Hale, 2 Inst., 567, a new market 
might not be established nearer than 
6% miles to an old one. If the new mar- 
ket was on the same day as the old one 
it was prima facie a nuisance and abat- 
able. But if the new one be on another 
day, it cannot be presumed a nuisance, 
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but may be so proven to a jury, and will 
then be abated. 3 Bl. Com. p. 218. In 
such cases also action would lie to re- 
cover damages. Rol. 140, Yard v. Ford, 
1 Mod. 69. The doctrine of the com- 
mon law was that every man, buyer and 
seller, ought to have a market 
within one third of a day’s 
journey (20 miles) from 
his own house. This was 
based upon the idea 
that only one day 
should be consumed 
in marketing, % e. 
one third in going, 
another in trans- 
acting his affairs, § 
and the third in 
returning. 3 Bl 
Com. 219. This 
was, of course, for 
the convenience of 
both sellers and buy- 
ers, and it resulted 
that the markets or 
fairs were scattered 
over all England with 
very rarely greater space 
than 15 miles apart. Ac- 
cording to Magna Charta, c. 
25, there was throughout the 
Kingdom uniform weight for 
all things, and but one measure for corn, 
wine, ale, and beer. Owners and gover- 
nors of fairs and markets were required 
to enforce this provision scrupulously ; 
and for this purpose they were allowed 
to appoint a clerk of the fair or market. 
F. Moore, 523. His honor and duty it 
was to hold the lowest and swiftest court 
of the Kingdom, known to the bar as 
curia piepoudre, and to the common 
people as “pie powders,” where all mar- 
ket cases were decided “off hand.” 
Market overt is the name of an open 
and public market, where every sale 
passes a good title to the buyer, even 
though the seller has none at all; “for,” 
says Blackstone, “it is expedient that the 


Markets 














THE AUTHOR 












771 


buyer, by taking proper precautions, may 
at all events be secure of his purchase; 
otherwise all commerce between man 
and man must soon be at an end. 
Therefore the general rule of law is that 
all sales and contracts of anything ven- 
dible in fairs or markets overt 
shall not only be good be- 
tween the parties, but also 
be binding on all those 
who have any right or 
property therein.” 2 
Com. 449. This rule 
applies to all goods 
and chattels so sold, 
save only those 

which have been 

stolen and the thief 

thereof duly con- 














































































































victed. Keble v. 
Brown, Cro. Eliz. 
661. In London 

every tradesman’s 





shop is a market overt 
for the articles wont 
to be sold there. In 

the country there must 
be fixed by grant or usage 
not only time and place, but 
also the class of articles sold 
there, to constitute a market 
overt. This feature of mar- 
ket has not crossed the Atlantic, and is 
not known in America. 3 Bl. Com. n. 
What we lack in variety of law for our 
American market is fully supplied in the 
rich variety of comestibles found there- 
in, as Fulton Market in New York, 
French Market in New Orleans, and the 
markets of Philadelphia, Baltimore, and 
Washington will show on any Saturday. 


















































































































Insanity Defenses in Criminal 


Cases 


BY FRANK 2XTOSS 
Of the New York Bar 


N NEW YORK we 
practise under’the rule 
in the McNaughton 
Case. There is a move- 
ment to recognize 
“moral insanity” and 
“uncontrollable im- 
pulse” as defenses, but 
it is not making head- 
way. The law, as it 

is interpreted by courts and applied by 
juries, comes as near to the requirements 
of justice and efficiency as we can go 
with our finite powers, into the hidden 
realm of mental action. 

The rule briefly stated is that every 
man is presumed to be sane and accounta- 
ble for his acts, and that he cannot be 
exonerated for insanity unless when he 
committed the act he was suffering under 
such a defect of reason as not to know 
the nature and quality of the act or (if 
he did know it) that the act was wrong. 
That rule has been enacted in the penal 
law, which goes further, and says (in 
substance) that a mere morbid propen- 
sity to commit the act is not a defense. 

The latter provision affects conditions 
such as kleptomania and pyromania. 

The insanity which in law excuses a 
criminal act is that which affects the con- 
ceptive functions of the mind. Insanity 
affecting the executive functions alone is 
not a defense. 

This distinction is defended on the 
ground that it is necessary for the safety 
of society,—that if it did not exist, any 
criminal might claim that he “couldn’t 
help it,” and thus raise a reasonable 
doubt, because of the difficulty of explor- 
ing the mind and upsetting his false 
claim. To the scientific mind the distinc- 
tion seems to be dangerous in the possi- 
bility of convicting lunatics,—but in prac- 
tice the defense as made is submitted to 


the jury, and it has been found that juries 
are impressed with the defense of in- 
sanity if it be meritorious and they give 
the benefit of it to defendants without 
being affected by the fine distinction be- 
tween the conceptive and the executive 
mental functions. 

If a defendant is acquitted on the 
ground of insanity, the jury must state 
the fact with the verdict, and then the 
court if it deems the defendant danger- 
ous may commit him to a state insane 
asylum until he becomes sane. That is 
the situation of Harry Thaw, who oc- 
casionally applies for release on the 
ground that he has become sane. 

A defendant sentenced to death, devel- 
oping insanity, must be examined by a 
commission, and if found insane must 
not be executed while in that condition. 

When the defense of insanity is inter- 
posed the issue may be left for determi- 
nation on the trial, but a judge having 
jurisdiction may in his discretion appoint 
a commission to determine the defend- 
ant’s status. If he be found insane the 
trial will be halted, and if he be deemed 
dangerous he will be committed to an 
insane asylum to remain till cured, when 
he will be returned to the court for trial. 

If while awaiting trial a defendant ap- 
pears to be insane, the court may direct 
an inquiry to be made with or without 
a jury, and if he be found insane the 
trial will not proceed, but he may be 
placed in an asylum to be returned for 
trial if he becomes sane. 

In this proceeding pending trial, there 
is no limitation as to the kind or degree 
of insanity. 

Practically the question is whether the 
defendant is mentally able to confer with 
counsel, prepare for trial, and understand 
the trial. 

The trial of Charles H. Hyde, former- 
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Insanity Defenses in Criminal Cases 


ly chamberlain of New York city, on a 
charge of bribery, presented an interest- 
ing question of insanity. The principal 
witness for the people was Joseph G. 
Robin. His testimony was essential to 
the prosecution. 

Mr. Robin about eighteen 
months before was under in- 
dictment for grand larceny, 
and when his case was 
moved for trial his coun- 
sel, Mr. Jerome, de- 
clared that he was 
insane. Judge Swann, 
of the court of gen- 
eral sessions, made 
an order for the 
investigation of his 
status by a jury, 
and meanwhile 
held back the trial. 
A body of re- 
nowned _alienists 
led by Dr. Austin 
Flint testified 
strongly that he had 
paranoia. The jury 
nevertheless found 
him to be sane. On 
motion of Mr. Whitman, 
district attorney, the case 
was ordered to trial, and 
Mr. Robin changed counsel 
and pleaded guilty (Mr. Jerome 


adhering to his belief that 
Robin was insane and could 
not act or plead). After Mr. Robin’s 


plea was accepted he became very use- 
ful to the state, giving information which 
led to the indictment not only of Mr. 
Hyde, but also of William J. Cummins 
of the Carnegie Trust Company, and 
others. 

It was not necessary to use Mr. Robin 
as a witness in any of the cases except 
the Hyde Case, and there the claim was 
made that he was afflicted with paranoia, 
and could not be accepted as a witness. 
Robin was a very impressive witness. 
He was under examination for many 
hours, and withstood a severe examina- 
tion by Mr. Steuer, an expert cross- 
examiner. Not once did he lose his 
patience or his temper; never did he lose 
the thread of the discussion; no delusion 
had any hold upon him. The delusions 
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of eighteen months before were all ex- 
plained by him. He admitted they had 
existed, though he had no distinct recol- 
lection of them, and he attributed them 
to an acute condition caused by physical 
and mental suffering complicated with 
uric poisoning and the use of 

drugs to deaden pain. On no 
subject was it possible to get 
an insane rise out of him. 
Throughout the exami- 
nation he sat in an up- 
upright, alert, soldierly 
position, never failed 
in attention and 
courtesy, followed 
every turn of the 
questions, and was 
cool and smiling at 
the end when his 
examiner was baf- 
fled and weary. 

Nevertheless the 

alienists took the 
stand, and again led 
by Dr. Flint declared 
him to be hopelessly 
insane. Dr. Flint ad- 
mitted he had not ex- 
amined Robin since the 
period eighteen months 
before, but said he didn’t 
care to, that then he found him 
be suffering with paranoia, 
an incurable and progressive 
disease, and necessarily he was 
still so afflicted. The simile he accepted 
as to this demonstration was “twice two 
is four,”—positive and absolute. 

\gain a jury rejected the impressive 
medical testimony, found Robin sane, 
and convicted Hyde. (The conviction 
was reversed on holdings that the act 
charged was not bribery, in law, and 
that Robin was an accomplice, and as 
such was not corroborated in law.) 
Since these events occurred Robin has 
served a term of imprisonment for the 
crime to which he pleaded,—but, insist- 
ing on moral innocence from his prison, 
he directed movements calculated to aid 
the depositors of his bank, caused suits 
and legal proceedings to be started, mov- 
ing in‘all with wisdom and force. There 
is no trace of paranoia about him. 

Alienists and physicians who advised 
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the district attorney are of opinion that 
his former situation was that which is 
called “paranoiac condition,”’—though 
showing the symptoms, not true paranoia 
but a remedial condition. They say that 
a safe diagnosis of true paranoia requires 
time,—many months,—a perfect obser- 
vation during that period, with close 
study and comparison of acts and symp- 
toms to obviate errors of mistake and 
falsehood. 

An example of the working out of 
the McNaughton rule is found in the 
case of John Cain, a negro who ran 
amuck with a knife, and stabbed a num- 
ber of persons two of whom died. 

He was defended on the ground of 
insanity (paranoia). It appeared that 
eight years before he was jostled on 
Broadway by a passing pedestrian, whom 
he promtply stabbed and killed. He was 
convicted of manslaughter and sentenced. 
Towards the end of his sentence he ap- 
peared to have some delusions which 
caused him to be sent with others from 
Sing Sing prison to Dannemora prison, 
where he was placed in the insane ward, 
and held there for a number of weeks 
and was discharged as “cured” at the 
end of his sentence. 

He lived in New York city for nearly 
two years without any known insane 
symptoms, and then came the murderous 
outbreak which was entirely disconnected 
from any of his alleged delusions or 
hallucinations. It was caused by the ac- 
ceptance of a challenge to fight after a 
quarrel, and the stabbings were done 
while he was fleeing from policemen and 
citizens who tried to arrest him. The 
question laid before the jury was 
whether the defendant was suffering 
from such a defect of mind as not to 
know the nature and quality of the act 
or not to know that it was wrong. 

The defendant’s history at Sing Sing 
and Dannemora was told, and he de- 
scribed his sensations and beliefs, which 
were of the paranoiac quality (if they 
were truly told). But he admitted free- 
ly that he knew the quality of the knife 
and the danger of striking with it,—that 
it was likely to kill,—and he knew that 
to kill was wrong unless done in self- 
defense. He svid he heard no voices, 
and was not affected by any of his de- 
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lusional influences, and was intent only 
on repelling those who were trying to 
capture him. It was very clear that he 
measured up to the legal standards of 
responsibility, and the jury convicted 
him. The court of appeals sustained the 
conviction, but advised that the governor 
look into his case. The governor com- 
muted his sentence to life imprisonment, 
which is more than he would have re- 
ceived for murder in the second degree. 
(The minimum sentence for that crime 
is twenty years.) The effect of this 
action was to give full time for a care- 
ful study of Cain, and he was replaced 
in the insane ward at Dannemora, be- 
cause of the persistence of his claim of 
hallucinations. 

Those hallucinations were mainly that 
a mythical keeper at Sing Sing, whom he 
called Rose, possessed an electrical ma- 
chine and sent annoying thrills into him 
through the air,—and he could hear 
Rose denouncing him. 

Here is a practical and typical out- 
working of the New York insanity prac- 
tice. It is effective and humane. The 
execution of an insane murderer is not 
likely to occur, nor is it likely that the 
criminal paranoiac will be allowed to go 
back to repeat his outbreaks. 

In the Cain Case a piece of testimony 
was given by one of the experts that is 
worth restating. It was in substance as 
follows: The old theory that a man may 
be sane on some subjects and insane on 
others is not correct. We judge of a 
man’s condition by his actions. Those 
actions may be normal on some lines and 
abnormal on others, and that is all that 
can be said. 

In mental diagnosis, experience has 
convinced me that reliance upon the men- 
tal alienist alone is unsafe. He does not 
make sufficient allowance for lies, ro- 
mances, and mistakes of patients. 

To the alienist should be joined the 
all-round general practitioner, who 
sometimes finds the solution of an ap- 
parent mental problem, in a corner of 


the physical body. 
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The Simple Life 


When divers birds are chirruping 
To hail the coming of the spring, 
Good lawyers often sigh in vain, 
To cultivate the fertile plain, 

On flowery lea 


"Mid beet and pea 
And till the virgin soil again. 










They long to sow the garden seeds 
And then, by proxy, hoe the weeds, 
To feed the chickens, milk the kine, 
And oft on creain and eggs to dine, 
Nor would they shirk 
From any work 
That's not fatiguing to the spine. 









With k<en delight they’d greet the morn, 
Ainid the clover fields and corn, 
When fragrant odors faintly rise 
From orchard blooms where sunny skies 
Above them bend 
And beauties lend 


Akin to scenes of Paradise. 
















They dream of roses of the May, 
Of milking-maids, and making hay, 
Of -bumble bees and washing sheep, 
And then, ah well, 
*Tis strange to tell 
How far from labor they can keep. 







But, if into the fields they go 
To exercise with spade or hoe, 
And feel the sweltering, blistering heat, 
No more they tend the pea and beet, 
And find it’s best 
To loaf and rest 
In some remote and cool retreat. 









But why should lawyers sigh or sob 
To have the noble farmer’s job? 
In case and client, book and brief, 
He finds enjoyment and relief, 

And every farm, 

Despite its charm, 
May yield but thistles, sweat and grief. 

—Wnm. D. Totten. 
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The Farmer and His Animals in 
Court 


BY JOHN H. INGHAM 
Of the Philadelphia Bar 


HE subject about which 
I shall say only a few 
words here is a big 
one, and I have al- 
ready treated it in a 
volume of considera- 
ble size.1 A concise 
statement, however, of 
a few leading princi- 
ples may be of interest 
in the Law and Agriculture number of 
CasE AND COMMENT, since so large a 
portion of the farmer’s work is con- 
cerned with the care, use, and disposal 
of animals. Property exists in all do- 
mestic animals of intrinsic value, like 
horses and other beasts of draught and 
animals used for food. They are taxa- 
ble like other personal property and are 
the subjects of larceny. Otherwise of 
the dog, at common law, but this has 
been generally altered by statute and, 
even where not specially named, dogs are, 
in the modern evolution of ideas, regard- 
ed as “property” in the legal sense. The 
increase of an animal belongs to the 
owner. This is likewise the case where 
it is loaned, but, where it is hired, the 
increase belongs to the hirer.* 

The ordinary rules of sale apply to 
domestic animals. This must be accom- 
panied by delivery, as against third per- 
sons, and, if the animal is allowed to re- 
main with the seller, it may be seized on 
execution. Where the animal sold is 
known by the seller to be diseased, the 


1The Law of Animals. A Treatise on 
property in animals, wild and domestic, and 
the rights and responsibilities arising there- 
from. Philadelphia, T. & J. W. Johnson & Co. 

2 Hazelbaker v. Goodfellow, 64 Ill. 238; 
Arkansas Valley Land & Cattle Co. v. Mann, 
130 U. S. 69, 32 L. ed. 854, 9 Sup. Ct. Rep 
458; Dillaree v. Doyle, 43 U. C. Q. B. 442. 

8 Stephens v. Gifford, 137 Pa. 219, 21 Am. 
St. Rep. 868, 20 Atl. 542, 


purchaser may rescind the contract. And 
where it is sold with a warranty, the sell- 
er is liable for the breach, irrespective 
of knowledge. If it is bought for a spe- 
cial purpose, the seller impliedly war- 
rants that it is fit for that purpose. In 
all such cases the purchaser may recover 
the difference between the actual market 
value at the time of sale and its value 
if it had been as represented, including 
keep and other reasonable expenses. 
The owner may recover for injuries to 
animals caused by intention or negli- 


gence, but the defendant’s act must have 


been the proximate cause of the injury 
and the latter a natural and probable re- 
sult. Where the animal escaped through 
the insufficient fence of an adjoining land- 
owner, fell into a hole and, being unable 
to get up, perished, the insufficient fence 
was held not to be the proximate cause 
of the injury, as that was “something 
extraordinary and not to be expected. 

The owner of an animal may kill a dog 
attempting to destroy it, if the animals 
cannot otherwise be separated. But a 
dog may not be killed simply because he 
is suspected of having done injury,§ 
though there are statutory exceptions to 
this rule, especially in the case of sheep- 
killing dogs. And a person attacked by 
a dog on a highway may kill it.6 An 
animal, as a rule, may not be killed sim- 
ply because it is trespassing on another’s 
property, though this has been held not 
to apply to a dog, where the landowner 
cannot otherwise protect his property.” 
And the use of steel traps, poisoned 


meat, ete., will, under certain circum- 
Cole. 153 Mass. 322, 26 N. E. 872. 

Kimball, 60 Ill. 211, 14 hic Rep. 
35. 


6 Credit v. Brown, 10 Johns. 265; Reynolds 
v. Phillips, 13 Ill. App 557. 
7 King v. Kline, 6 Pa. 318. 


4Fales v. 
5 Brent v. 
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stances, render the owner of the land 
liable for injuries to trespassing ani- 
mals. Where an injury to a trespassing 
animal is accidental, the liability will de- 
pend on the question of proximate cause, 
as stated above, and also upon whom 
rests the liability to fence.2 The main- 
tenance of a barbed-wire fence along a 
highway will not, where there is no neg- 
ligence, make the owner liable for in- 
juries to cattle; though there is some 
diversity of opinion with regard to 
division fences. 

Where an injury to an animal on a 
highway is a combined result of acci- 
dental fright and a defect in the road, 
the rule in some states is that the town 
is not liable.14 In other states the mu- 
nicipality is held to be liable, the defect 
being regarded as the proximate cause 
of the injury.” The decisions are ir- 
reconcilable, but those last cited seem 
founded on the better reason. It is 
greatly to the interest of farmers and, in 
the present day of motor cars, of the 
whole community, that highways should 
be kept free from defects. The town 
should always be held liable except 
where there is contributory negligence 
and to construe the fright of an animal 
to be such is to go beyond any rational 
definition of the term. 

Farmers in old English:days had to 
fence in their animals and keep them 
from trespassing on the inclosed or un- 
inclosed lands of others. While this rule 
applies well to a populous and highly 


8 Johnson v. Patterson, 14 Conn. 1, 35 Am. 
Dec. 96; Dudley v. Love, 60 Mo. App. 420. 
8 Ingham, Law of Animals, § 47 and cases 


cited. 

10 See 16 N. J. L. J. 112; 26 Ir. L. T. 154. 

11 Davis v. Dudley, 4 Allen, 557; Moore v. 
Abbot, 32 Me. 46; Schaeffer v. Jackson Twp. 
150 Pa. 145, 30 Am. St. Rep. 792, 24 Atl. 629, 
18 L.R.A. 100; Jackso1 v. Bellevieu, 30 Wis. 
250; Farmers’ High Line Canal & R. Co. v. 
Westlake, 23 Colo. 26, 46 Pac. 134. 

12 Norris v. Litchfield, 35 N. H. 271, 69 Am. 
Dec. 546; Hodge v. Bennington, 43 Vt. 450; 
Baldwin v. Greenwoods Turnp. Co. 40 Conn. 
238, 16 Am. Rep. 33; Ring v. Cohoes, 77 N. 
Y. 83, 33 Am. Rep. 574; Atlanta v. Wilson, 
59 Ga. 544, 27 Am. Rep. 396; Manderschid v. 
Dubuque, 25 Iowa, 108; Crawfordsville v. 


Smith, 79 Ind. 308, 41 Am. Rep. 612; Joliet 
v. Shufeldt, 144 Ill. 403, 36 Am. St. Rep. 453, 
32 N. E. 969, 18 L.R.A. 750; Union Street R. 
Co. y. Stone, 54 Kan. 83, 37 Pac. 1012; Hull v. 
Kansas City, 54 Mo. 598, 14 Am. Rep. 487. 
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cultivated country, it is not so reason- 
able in a newly settled community, where 
the landowner should be allowed to let 
his animals run at large and be rightly 
subjected to whatever losses to his land 
or stock are caused by his own failure 
to fence against the animals of his neigh- 
bors. The common-law rule is in force 
in many of the states; in others it has 
been changed by fencing statutes; in oth- 
ers still it has been declared never to 
have been in force. Where the owner 
is driving his animals along a public 
highway, the common-law rule does not 
apply in full force and he is not liable 
for their wandering into unfenced land, 
if he does all he can to remove them. 
Otherwise, where the animals are mere- 
ly straying along a highway.5 An Eng- 
lish case that gave rise to a great deal 
of discussion held that where an ox, 
driven through a street, entered the open 
door of a shop and damaged goods, the 
owner of the animal was not liable, no 
negligence on the part of his servants be- 
ing shown. And a farmer is not liable 
for injuries caused by his runaway 
horses, where he has not been negligent 
in any way.2” While, in the case of in- 
juries by vicious animals, the owner’s 
knowledge of the vicious propensity 
must be shown,!® it is otherwise in the 
case of trespassing animals: the mere 
trespass is the ground of action.” Tres- 
passing animals may be distrained or 
driven to a pound, in accordance with 
statutory provisions. 

With regard to injuries to animals by 
railways, the general rule is that the lia- 
bility of the company depends on neg- 
ligence, and this must be the proximate 
cause of the injury. Thus, the company 
is liable where the animal is attracted 
to the track by salt or molasses spilled 
from the cars.*® But not where salt is 


13 Ingham, Law of Animals, title IV. chap. 
1, and cases citcd. 
14 Hartford v. Brady, 114 Mass. 466, 19 Am. 


Rep. 377. 
15 Mills v. Stark, 4 N. H. 512, 17 Am. Dec. 
444 


16 Tillett v. Ward, L. R. 10 Q. B. Div. 17. 

. Manzoni v. Douglas, L. R. 6 Q. B. Div. 
145. 

18 Cox v. Burbridge, 13 C. B. N. S. 430. 

19Lee v. Riley, 18 C. B. N. S. 722. 

20 Crafton v. Hannibal & St. J. R. Co. 55 
Mo. 580; Page v. North Carolina R. Co. 71 
N. Cae 
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used to free switches, the principal duty 
being toward the passengers.”! And, in 
general, the safety of the persons on the 
train is to be considered paramount to 
that of animals on the track.”* In some 
states it has been held that an engineer 
must keep a careful lookout all the time 
for animals on the track. In others it 
is held that care after discovery is suf- 
ficient.24 The company is also liable for 
injuries resulting from the fright of ani- 
mals caused by unnecessary noises.* 


Where the company is required by stat- 
ute to fence its track, it is liable for in- 
juries to animals resulting from failure 
to do so, irrespective of further negli- 
_— on its own part or contributory 
negligence on the part of the plaintiff.* 


feta 4 ye 


21 Kirk v. Norfolk & W. $1 Kirk v. Norfolk & W. R. Co. 41 W. Va. Co. 41 W. Va. 
722, 56 Am. St. Rep. 899, 24 S. E. 639, 32 
L.R.A. 416. 

22 Wallace v. St. Louis, I. M. & S. R. Co. 
74 Mo. 594; Witherell v. Milwaukee & St. P. 
R. Co. 24 Minn. 410. 

23 Louisville & N. R. Co. v. Rice, 101 Ala. 
676, 14 So. 639; Carlton v. Wiiunington & W. 
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R. Co. 104 N. C. 365, 10 S. E. 516; Omaha 
& R. Valley R. Co. v. "Wright, 47 Neb. 886, 66 
N. W. 842; Cincinnati & Z. R. Co. v. Smith, 

22 Ohio St. 227, 10 Am. Rep. 729. 

“2@ Averill v. Santa Fé Receivers, 72 Mo. 
App. 243; Illinois C. R Co. v. Noble, 142 IIL 
578, 32 N. E. 684; Mooers v. Northern P. 
R. Co. 69 Minn. 90, 71 N. W. 905; Home 
Constr. Co. v. Church, 14 Ky. L. Rep. 807; 
Harrison v. Chicago, M. & St. P. R. Co. 6 
S. D. 100, 60 N. W. 405. 

25 Wabash R. Co. v. Speer, 156 III. - = 
N. E. 835; Fritts v. New York & N. E. 
Co. 62 Conn. 503, 26 Atl. 347; Rodgers v. Bat. 
timore & O. S. W. R. Co. 150 Ind. 397, 49 

. E. 453; Andrews v. Mason City & Ft. D. 
R. Co. 77 Iowa, 669, 42 N. E. 513; Boothby 
v. Boston & M. R. Co. 90 Me. 313, 38 Atl. 155; 
Bittle v. Camden & A. R. Co. 55 N. J. L. 
615, 28 Atl. 305, 23 L.R.A. 283; Presby v. 
Grand Trunk R. Co. 66 N. H. 615, 22 Atl. 554; 
Borst v. Lake Shore & M. S. R. Co. 4 Hun, 
346; Lott v. Frankford & S. Pass. R. Co. 
159 Pa. 471, 26 Atl. 299; Petersburg R. Co. 
v. Hite, 81 Va. 767; Kalbus v. Abbot, 77 Wis. 
621, 46 N. W. 810. 

26 Louisville, N. A. & C. R. Co. v. Whitesell, 
68 Ind. 297; Smith v. St. Louis, I. M. & S. R. 
Co. 91 Mo. 58, 3 S. W. 836; Talbot v. Minne- 
apolis, St. P. & Ste. M. R. Co. 82 Mich. 66, 
45 N. W. 1113; Becker v. New York, L. E. & 
W. R. Co. 31 N. Y. S. R. 750, 10 N. 'Y. Supp. 
413; Cincinnati, N. O. & T. P. R. Co. v. 
Stonecipher, 95 Tenn. 311, 32 S. W. 208. See, 
on the general subject of injuries to animals 
by railways, Ingham, Law of Animals, title 
VII. 
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The Evolution of the Law of Carriers as 





Applicable to the Farm and its Products 





Author of “The Law of Carriers,” 





N affirming the su- 
premacy of the Fed- 
eral power in interstate 
commerce, the United 
States Supreme Court, 
in 1895, said: “Con- 
> Stitutional provisions 

do not change, but 
their operation extends 
to new matters, as the 
modes of business and the habits of life 
of the people vary with each succeeding 
generation. The law of the common car- 
rier is the same to-day as when trans- 
portation on land was by coach and wag- 
on, and on water by canal boat and sail- 
ing vessel, yet in its actual operation it 
touches and regulates transportation by 
modes then unknown,—the railroad 
trains and steamships. Just so it is with 
the grant to the national government of 
power over interstate commerce. The 
Constitution has not changed. The pow- 
er is the same. But it operates to-day 
upon modes of interstate commerce, un- 
known to the fathers, and it will operate 
with equal force upon any new modes 
of such commerce which the future may 
develop.” 

The same difficulties which ofttimes 
perplex the courts in the application of 
established rules and principles of the 
common law and constitutional construc- 
tion, to new and changed conditions, are 
met with in the construction and inter- 
pretation of statutory enactments. The 
result is at times apparent confusion and 
conflict in the decisions of the courts un- 
til the true rule of construction and in- 
terpretation is determined and authorita- 
tively applied. 

The “rule of reason” which the United 
States Supreme Court has recently ap- 
plied in construing the Sherman anti- 





BY DEWITT C. MOORE 


1 vol., 1906 ; “Fraudulent Conveyances,”’ 
“The Law of Carriers,” 
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2 vols., 1908 ; 
2d ed., 3 vols., 1914. 


trust law emphasized this point. In the 
Tobacco Trust Case the doctrine, as set 
forth by the court in the Standard Oil 
Case, was concisely stated by Chief Jus- 
tice White, speaking for the court, as 
follows: 

“Applying the rule of reason*to the 
construction of the statute, it was held in 
the Standard Oil Case that, as the words 
‘restraint of trade’ at common law and 
in the law of this country at the time of 
the adoption of the anti-trust act only em- 
braced acts or contracts or agreements or 
combinations which operated to the preju- 
dice of the public interests by unduly 
restricting competition, or unduly ob- 
structing the due course of trade, or 
which, either because of their inherent 
nature or effect, or because of the evi- 
dent purpose of the acts, etc., injuriously 
restrained trade, that the words as used 
in the statute were designed to have and 
did have a like significance. It was 
therefore pointed out that the statute did 
not forbid or restrain the power to make 
normal and usual contracts to further 
trade by resorting to all normal methods, 
whether by agreement or otherwise, to 
accomplish such purpose. In other words, 
it was held not that acts which the stat- 
ute prohibited could be removed from the 
control of its prohibition by a finding that 
they were reasonable, but that the duty 
to interpret which inevitably arose from 
the general character of the term ‘re- 
straint of trade’ required that the words, 
‘restraint of trade,’ should be given a 
meaning which would not destroy the in- 
dividual right to contract, and render dif- 
ficult, if not impossible, any movement 
of trade in the channels of interstate 
commerce,—the free movement of which 
it was the purpose of the statute to pro- 
tect.” 
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This application of the “rule of rea- 
son” in construing the Sherman law has 
been said to have been necessary to save 
the law. However that may be, it has 
ever been the true rule of judicial con- 
struction to so interpret statutes as to ef- 
fectuate their evident purpose. 


Statutes Requiring Railroads to Fence 
Tracks. 


These truisms are well illustrated in 
the attempts of the courts to determine 
the meaning and object of statutes com- 
pelling railroad companies to fence their 
rights of way, to erect and maintain 
fences and cattle guards. It was at once 
conceded by the courts that remote land- 
owners were not within the protection of 
the etatute, and that it was intended for 
the protection of the domestic animals of 
the owners of contiguous lands, and many 
courts quite readily determined that the 
statute was intended not only to protect 
domestic animals, but also to protect the 
passengers on the trains; that while the 
protection of the property of adjacent 
owners was an incidental object of the 
statute, its main and leading one was 
the protection of the traveling public. 


The passage of the act being induced by 
public considerations, and its purpose be- 
ing to protect the traveling public and 
the owners of domestic animals along the 
line of the road, it should receive a lib- 
eral construction to effectuate the benign 


purpose of its framers. In one of the 
cases the court said: “A rigid and lit- 
eral reading would, in many cases, defeat 
the very object of the statute, and would 
exemplify the maxim that ‘the letter 
killeth, while the spirit keepeth alive.’ 
Every statute ought to be expounded not 
according to the letter, but according to 
the meaning: Qui heret in litera heret 
in cortice. And the intention is to gov- 
ern, although such construction may not 
in all respects agree with the letter of 
the statute. The reason and object of a 
statute are a clue to its meaning, and the 
spirit of the law, and the intentions of 
its makers are diligently to be sought 
after, and the letter must bend to these.” 

It was not a long step from this for 
the courts to hold that such statutes also 
protected the employees of the carrier in 
case of injury by a collision of the train 
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with cattle which came on its track 
through a failure to properly fence its 
track, or through a fence which it was 
bound but neglected to repair. 

It was seriously urged so late as 1890 
in the courts of New York that at com- 
mon law, independently of the statute, the 
railroad company would not be liable to 
an employee injured under such circum- 
stances; that the statute specified the ex- 
tent of the liability imposed upon a rail- 
road corporation for its omission to build 
or maintain fences, and that thus it was 
liable only for damages done to animals 
coming upon the railroad track through 
a defective fence. The New York court 
of appeals, however, held that a railroad 
company, for the safety of its passengers 
as well as its employees upon its engines 
and cars, is bound to use suitable care 
and skill in furnishing, not only adequate 
engines and cars, but also a safe and 
proper track and roadbed; that it must 
keep its track free from obstructions by 
animals straying thereupon; that it must 
take adequate measures, reasonable in 
their nature, to guard against the dan- 
gers of a collision with such animals; 
and that, independently of any statutory 
requirement, it might be found, upon the 
facts of a given case, that it was the duty 
of a railroad company to fence its tracks 
to guard against such danger. 

It may now be said to be the generally 
accepted doctrine of the law that a rail- 
road company, for the safety of its pas- 
sengers as well as its employees upon its 
engines and cars, must exercise reason- 
able prudence and care in keeping its 
tracks free from obstructions, animate as 
well as inanimate, and if, from want of 
proper care, such obstructions are per- 
mitted to be or come upon the track, and 
a train is thereby wrecked, and any per- 
son thereon injured, the railroad com- 
pany, upon common-law principles, must 
be held responsible. Statutes requiring 
railroad companies to fence their tracks 
are generally held to be designed to pro- 
tect the persons on the trains as well as 
the owners of cattle, and to impose an 
absolute duty upon the railroad com- 
panies, for a violation of which the com- 
pany is liable. Responsibility for inju- 
ries to animals is specially imposed by 
such statutes, because in most cases 











there would be none independently of the 
statute, as at common law the owners of 
animals are bound to restrain them, and 
if they trespass upon a railroad, there is 
no liability for their destruction unless 
intentionally or wilfully caused. 

It is thus apparent that common-law 
principles must be 
given consideration 
in order to arrive 
at the true inter- 
terpretation and 
meaning, and make 
proper application 
of the provisions 
of much of our 
statutory law. 

So it is with the 
general liability of 
the common car- 
rier. The common- 
law liability of the 
common carrier of 
goods, in the ab- 
sence of special 
contract or proven 
custom limiting 
such liability, is 
that of an insurer 
against loss or in- 
jury of the prop- 
erty while in its 
custody or under 
its control as a 
common carrier, or 
until delivery or 
what is tantamount 
to delivery to the consignee or owner, ex- 
cepting only those losses or injuries 
caused by the act of God or the public 
enemy. But this strict rule of the com- 
mon law is not now held to apply to car- 
riers of live stock, nor where the loss or 
injury resulted from the inherent nature 
of the goods, nor where the loss or in- 
jury was due to the negligence of the 
shipper, nor where the loss or injury re- 
sulted from delay in the transmission of 
the goods, nor where the loss or injury 
was caused by the exercise of public au- 
thority. 

The rule imposing the severe responsi- 
bility of an insurer upon him who under- 
took the task of carrying goods for the 
public, which prevailed under the com- 
mon law of England and the civil law of 
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Rome, originated in times when transpor- 
tation, both by land and water, was in- 
secure, and when the risk of collusion be- 
tween the carrier and pirates or thieves 
was great. It was thought that in no 
other way could fidelity be insured. The 
liability imposed was thus based largely 
upon reasons of 
public policy, and 
did not rest wholly 
on contract, ex- 
press or implied, 
between the carrier 
and the shipper. 

To quote from 
the old English 
cases, this was “a 
politic  establish- 
ment, contrived by 
the policy of the 
law for the safe- 
ty of all persons, 
the necessity of 
whose affairs 
obliges them to 
trust these sorts 
of persons, that 
they may be safe 
in their ways of 
dealing; for else 
these carriers 
might have an op- 
portunity of un- 
doing all persons 
that had any deal- 
ings with them by 
combining with 
thieves, etc.; and by doing it in such a 
clandestine manner as would not be 
possible to be detected. And this is the 
reason the law is founded upon in that 
point.” 

It is upon this obligation to carry and 
deliver safely imposed by law, and ex- 
isting independently of any special con- 
tract, founded upon grounds of public 
policy to give security to property, that 
the liability of the common carrier for 
the loss of property intrusted to it rests. 
The rule of liability thus established by 
the common law, except as modified by 
statute and modern adjudications, in the 
respects already noted and hereinafter 
referred to, to suit our character and cir- 
cumstances, applies to common carriers 
of all kinds, whether by land or water. 
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The common-law liability of the car- 
rier may be lin:‘‘ed by the intrinsic char- 
acter of, or de:ects in, the subject-mat- 
ter of the contract. This rule has found 
its most frequent illustration in the case 
of contracts for the transportation of live 
stock. The carrier who undertakes the 
carriage of living animals is not answer- 
able for damage caused by the conduct 
or propensities of the animals themselves. 
In the transportation of such stock, it is 
relieved from responsibility for such in- 
juries as occur in consequence of the 
vitality of the freight, in the absence of 
negligence. The transportation of cattle, 
horses, or other domestic animals is not 
subject to precisely the same rules as that 
of packages and inanimate chattels. Liv- 
ing animals have excitabilities and vo- 
litions of their own, which greatly in- 
crease the risks and difficulties of man- 
agement. They are carried in a mode 
entirely opposed to their instincts and 
habits ; they may be made uncontrollable 
by fright, or die from fright or from 
starvation because they refuse to eat, or 
they may die from heat or cold; they 
may injure or destroy themselves or each 
other. The carrier of live stock is not 
an insurer of animals against injuries 
arising from or attvibutable to the nat- 
ural or proper vices, or the inherent na- 
ture, propensities, and habits of the ani- 
mals themselves, and which could not be 
prevented by foresight, vigilance, and 
care. In other respects the common-law 
responsibilities of the carrier attach. 

The same principles which relieve the 
carrier from its strict liability in carry- 
ing live stock apply with equal force to 
contracts for the carriage of perishable 
property, such as many products of the 
farm. The carrier is not liable for in- 
juries caused by its intrinsic defects or 
essential qualities, and not from any want 
of care on the part of the carrier. The 
ordinary and natural decay of fruits, 
vegetables, and other perishable articles, 
the fermentation and evaporation, or 
unavoidable leakage of liquids, the spon- 
taneous combustion of some kinds of 
goods, are matters to which the implied 
obligation of the carrier, as an insurer, 
does not extend. But it is bound to take 
reasonable means to guard against such 
injuries, to use special diligence to avoid 


delay in transportation, and to give them 
a preference in transportation over non- 
perishable goods, if it is not able to for- 
ward them both at once. And it is re- 
quired to take notice of any marks upon 
the package containing the goods, which 
indicate the character of its contents. 

The common-law liability of the car- 
rier aS an insurer may be limited 
in cases of loss resulting from delay in 
the transportation and delivery of goods, 
occasioned by accident or misfortune not 
inevitable or produced by the act of God. 
But the carrier must exercise due discre- 
tion and reasonable care and diligence to 
guard against delay, and in forwarding 
the goods to their destination. If, in the 
exercise of due care and diligence, it does 
not appear that a change of route would 
prevent the loss attendant upon delay, it 
is not bound to divert the goods to a 
route over which it has no control. It 
may sell the goods for the best price it 
may obtain, in order to convert what 
would inevitably be a total loss into one 
that is partial merely. 

And where goods are delivered to a 
common carrier for shipment, and are 
levied upon or attached in the hands of 
the carrier upon a valid writ of attach- 
ment or execution or other legal proc- 
ess, by means of which the carrier is de- 
prived of possession of the property by 
the officer who serves the writ, the car- 
rier is not liable to the shipper for the 
nondelivery of the goods, provided the 
writ upon its face is a valid writ and 
from a court haviig competent jurisdic- 
tion to issue it, and it immediately noti- 
fied the shipper. But an attachment of 
goods against one not the owner does 
not excuse the carrier from delivering. 

These exceptions to the strict rule of 
the common law, which have become es- 
tablished by the modern law of carriers 
and have placed important limitations 
upon the liability of the common carrier, 
are the outgrowth of changed conditions, 
rendering their adoption necessary. They 
are essential to the proper transaction of 
business under modern conditions, and 
are based upon the solid grounds of pub- 
lic policy, reason, and common sense. 
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Of the Kansas Bar. 


HIS is the story of a 
technicality. There- 
fore, all ye who rail at 
the injustices born of 
the law, at the delays 
and miscarriages of 

justice, and at kindred 
evils, draw near and 
listen, and your souls 
shall be rejoiced at my 
story of this little technicality and how 
it thrived. Erastus Coleman, colored, 
was not exactly the person you would 
have expected to set in motion causes 
out of which would grow a case involv- 
ing a nice point of legal reasoning. The 
legal complications in which Erastus had 
heretofore been involved were limited to 
an occasional Monday morning appear- 
ance before the police judge, at which 
times the police judge would say to Eras- 
tus: “Charge of drunkenness and dis- 
turbing peace; guilty or not guilty?” To 
which Erastus would respond: “Not 
guilty.” And the police judge, who knew 
Erastus, his habits, and his reputation for 
truth and veracity, would reply, “Fined 
$10.” 

However, it was not the ingenuity of 
Erastus, though that was in evidence; 
but it was the keen mind of a budding 
lawyer which uncovered before the be- 
fuddled gaze of Squire Browning such 
a dazzling piece of reasoning as to com- 
pletely side track the judicial train of 
thought, and to upset the judicial tem- 
perament upon which the squire had long 
prided himself. But I must not get 
ahead of my story, or you will not un- 
derstand just how it happened. 

Erastus Coleman, aforementioned and 
colored, lived by his wits usually, as- 
sisted by the traditional educated ivory 
cubes and their accessories; when these 
sources of income failed him, he board- 
ed gratis with his hardworking parents. 
His nights he spent in shooting craps, 
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and his days in filching various articles 
from the village stores. His skill at this 
latter line of endeavor was almost un- 
believable, for he had made it a care 
and a study. The coming of the slot 
machine especially challenged his skill, 
and he would stand long and often be- 
fore one of the several chewing-gum 
vending machines in the town, looking 
earnestly at it, muttering to himself, 
frowning, grinning, shaking his head 
over its mechanism, and fingering it ten- 
derly. Days and weeks passed, and fi- 
nally came the great result which plunged 
Sparkville into a maze of argument and 
contention, from which there was de- 
veloped a great deal of heat, but very 
little light. 

Mr. William Bordwell, merchant, was 
exceedingly astonished one morning as 
he was sweeping out, to see Mr. Eras- 
tus Coleman, colored, deftly and cau- 
tiously insert a coin into the store’s 
nickel-in-the-slot chewing-gum machine. 
The action itself was not so remarkable, 
but it was a most unusual thing for Eras- 
tus to be spending 5 cents for chewing 
gum, for which he did not care, rather 
than investing it in “Bull Durham” and 
papers, for which he did care very much. 
The unaccustomed action at once sug- 
gested to Mr. Bordwell that Erastus was 
at his tricks and would bear some watch- 
ing. Erastus picked up the gum which 
fell into the tray and dropped it care- 
fully into his pocket. Glancing around 
to see that no one was near him, he be- 
gan to pull on one end of a fine steel 
wire, the other end of which disappeared 
into the slot. The eyes of the negro 
danced with satisfaction as there came 
forth attached to the end of the wire the 
same 5-cent piece which he had origi- 
nally put in. He smiled broadly to him- 
self. He not only was the possessor, 
now, of 5 cents’ worth of chewing gum, 
but he had obtained it without the ne- 
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cessity of paying for it; he still had his 
old 5-cent piece with the hole in it; and 
best of all, the prospects were splendid 
for repeating this many times more. 
Hastily concealing wire and coin, he 
slipped out of the store. 

Mr. Bordwell had not seen the wire 
attached to the coin. For some time he 
was unaware that Erastus had done any- 
thing further than to obtain chewing 
gum for the price of a nickel. But the 
more he thought of it, the more he won- 
dered. He finally went to the machine 
and looked it over. Next he got the key 
and opened it up to see what sort of a 
nickel Erastus may have passed off on 
the machine. But he saw no nickel. In 
fact, there was no coin of any kind in 
the machine. It was plain that Erastus’s 
work had been entirely successful, for 
he had undoubtedly obtained a package 
of gum, but had left no money. Clear- 
ly, it was a case of theft. And even 
while Erastus was yet chuckling over 
his keenness and originality, the mer- 
chant was in the office of Squire Brown- 
ing, justice of the peace, swearing out a 
complaint for the arrest of Coleman on 
a charge of stealing chewing gum. 

“It is true,’ said the merchant, “that 
the sum is very small. It looks ratier 
foolish to prosecute anyone for stealing 
5 cents’ worth of stuff. But we have 
been after this chap for a long time, and 
while we knew he was stealing, we never 
could catch him before. We must teach 
him a lesson.” 

Erastus was duly hauled before the 
court and formally charged with stealing 
5 cents’ worth of gum. When searched, 
the wire and coin were found and filed 
away as evidence. 

“Guilty, or not guilty,” demanded the 
frowning magistrate. 

Erastus very promptly answered that 
he was spotless of all stain. The day for 
trial was set, and immediately the colored 
friends of Erastus dug down into their 
pockets and pooled their dimes and quar- 
ters in order to hire an attorney for de- 
fense. 

It was no easy matter to obtain an at- 
torney. In the first place, they were able 
to scrape up a rather insignificant sum; 
and in the second place, it was hard to 
induce any attorney to enter upon what 
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seemed a very trivial case. However, 
they finally found a young man, named 
Hector, recently admitted to the bar, who 
was well pleased to get any sort of a case. 
He agreed to “see Erastus through.” __ 

And in the meantime, Sparkville be- 
gan to discuss the case. Mr. Bordwell 
was the leading citizen of the commu- 
nity; Erastus was at the antipodes of 
such a distinction. Mr. Bordwell was a 
deacon in the church, sang in the choir, 
prominent in lodges, and had once been 
deputy sheriff- of the county. Erastus 
was the pest of the neighborhood, a “‘no- 
account,” a good-for-nothing colored boy. 
Therefore, it was common consent that 
Mr. Bordwell should have the backing 
of the people in his attempt to suppress 
petty thievery. A few of the neighbors 
dropped in on him one evening to talk 
the matter over. They assured him of 
their belief in the rectitude of his course, 
and of their keen interest and sympathy 
with his action. The colored population 
of Sparkville, they said, must learn to 
respect the property rights of others, and 
if they should learn that even the theft 
of 5 cents’ worth of property would be 
prosecuted, they would hesitate before 
taking anything more. On Saturday aft- 
ernoon, the ladies’ aid society discussed 
the matter solemnly, and in their appro- 
bation of the merchant’s step they started 
an informal boom for him as the next 
mayor. In all parts of the town, folks 
talked it all over, and as a result of this 
general interest in the case, Odd Fel- 
lows’ Hall, where court was held, was 
packed to its full capacity on Monday 
when the case was called. 

In the prisoner’s chair, Mr. Erastus 
Coleman sat in state. Back of him 
stretched a row of greasy black faces and 
frightened eyes, which latter were turned 
in agonized expectancy toward Squire 
Browning. On the other side of the 
room was a large portion of the white 
population of the village, shuffling their 
feet in an uneasy manner, whispering 
audibly, wondering what sort of a de- 
fense the prisoner’s lawyer could make 
for him. 

The county prosecutor was not present, 
but he had sent his assistant, a Mr. 
Baine, in response to the earnest request 
of Mr. Bordwell and his friends. Baine 





now read the indictment very solemnly 
and impressively, in which Erastus was 
charged with the theft of a package of 
chewing gum of the value of 5 cents from 
one William Bordwell, “then and there 
being, against the peace and dignity of 
the state,” stating fully how Erastus had 
used the wire and coin. In order to pre- 
serve the impressiveness of the occa- 
sion, Squire Browning now cleared his 
throat, peered over his glasses at the 
accused, and said in his best judicial 
tone: “Guilty, or not guilty?” The con- 
stable prompted Erastus with a vigorous 
nudge. 

“Not guilty,’ 
pealingly. 

“We will proceed in the usual man- 
ner,” said the court. That was his way 
of saying that the lawyers in the case 
were to make the next move. 

Erastus’s attorney, Mr. Hector, now 
arose slowly. He looked Squire Brown- 
ing in the eye; then he looked Mr. Baine 
in the eye. Then he said, quietly: 

“T move to quash.” 

If he had nominated Erastus for Pope 
of the Holy Roman Empire, he would 
have caused less astonishment. The court 
eyed him distrustfully. 

“What reasons do you have for mak- 
ing such a motion?” asked the justice. 
Squire Browning was opposed on prin- 
ciple to taking any step which would 
curtail the fees coming from any case. 

“Tf the court please,” said Hector, “I 
will state my reasons briefly. The indict- 
ment in this case charges the prisoner 
with stealing gum. Now, if I show to 
the satisfaction of the court that it was 
absolutely impossible for the prisoner to 
have stolen this gum, and that the in- 
dictment itself proves that the accused 
came into possession of it in a regular 
manner, then I believe it is only fair that 
the case be dismissed. Do you agree to 
this?” he asked, turning to the assistant 
prosecutor. 

“If your client does not deny having 
the gum,” Baine replied, “I do not see 
how you are going to show that he did 
not steal it, especially as he was seen in 
the act of removing it from the machine. 
But if you can show me that it was im- 
possible for him to steal it, as you say, 
I would be quite willing to dismiss the 
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whispered Erastus, ap- 
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case. But your proof will have to be 
pretty strong, I warn you.” And the 
prosecutor leaned back in his chair with 
a tolerant but incredulous smile on his 
face. 

Hector smiled in return. “I shall hold 
you to your promise. Now, let me ask 
the court, and you, Mr. Prosecutor, what 
is the nature of a slot machine? Is it 
not an invention for the vending of small 
wares, such as candies, matches, peanuts, 
or chewing gum, as in this case? It takes 
the place of the vendor himself, and by 
means of its mechanism it sells its wares 
for money. When the money has been 
paid into the slot and the machine de- 
livers the wares, the sale is then com- 
plete. Now, what do we find in this 
case? My client, whom we will call the 
vendee, puts his 5 cents into the slot ma- 
chine, the same as many others had done 
before him; he receives in return a pack- 
age of gum,—a quid pro quo, if you 
please,—and the title to this package vests 
in him absolutely. He has delivered his 
money and has received his wares, and 
it is my contention to this court, backed 
up by what I believe to be the admitted 
principles of law, that in this case the 
accused has not stolen the package, but 
has simply taken with him what his 
money has bought. If the gum belonged 
to him as a result of the transaction, . 
there is no reason why a court should 
spend its time in trying him for stealing 
his own property. That is why I have 
moved to quash, and ask that this boy 
be allowed to go free.” 

Hector sat down. It was plain that the 
white portion of the crowd viewed the 
matter in his light. The colored portion 
had not been able to follow his argu- 
ment, but they gathered that he was try- 
ing to “get Erastus loose,” and their 
sympathies were with him, of course. 

Squire Browning chewed his tobacco 
some time in silence. He spat reflective- 
ly and judicially, and motioned the prose- 
cutor over to him. They conferred for 
some little time in whispers. It was evi- 
dent that the squire was worried. At 
length Mr. Baine arose. 

“The charge of stealing gum, brought 
against Erastus Coleman, is dismissed,” 
he announced. Gasps of delight escaped 
Erastus’s friends. 
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But Mr. Baine had «ot finished what 
he had to say. He looked at Hector with 
a quizzical expression. 

“{ shall ask the officer to hold the ac- 
cused for two minutes, and by the end 
of that time I will file in this court a 
charge against him for stealing 5 cents in 
money.” Despair settled upon the dusky 
members of the audience. Astonish- 
ment showed on the faces of the whites. 
Hector, however, sat still and said noth- 
ing. 

The new charge was accordingly pre- 
sented and read by Mr. Baine, with the 
same impressiveness as before. Again 
Squire Browning went through his usual 
formalities, and turned the case over to 
the lawyers. 

Again the lawyer for the defense arose. 

“T wish to make a motion,” he said. 

“State it,” said the squire, clicking his 
false teeth in his excitement. 

“T move to quash” was the answer. 

“Well, I'll be durned!” said the squire, 
losing his judicial pose. “What in Sam 
Hill is the matter with it now?” 

“There are several things the matter” 
replied Hector. The hearers were now 
holding their breath. “But there is one 
very good reason why this new indict- 
ment is not good, and I will show that 
to the court briefly. The new indictment 
differs from the first only in that it 
charges the stealing of 5 cents, while the 
other charged the stealing of a package 
of gum. Both indictments describe the 
use of the wire and coin, and the obtain- 
ing of the package of gum. I am at this 
time going to show to your satisfaction 
that the accused did not, and could not, 
steal the 5 cents from Mr. Bordwell. If 
I convince you, and Mr. Baine as well, 
that this is true, I believe you ought to 
dismiss the action.” 

Baine looked musingly out the window, 
then back at Hector, and finally at the 
frightened Erastus. He smiled. 

“There is no reason why I should be 
agreeing to any such wild propositions, 
but to show you that I am game, I will 
take you up on that, too.” 

“Agreed,” said H :ctor. 
argument. 


“Here is my 
A slot machine, as I re- 
marked previously, is a vendor. It 
makes sales, delivers goods, and collects 
money, the same as a person would do. 
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Whenever it concludes a sale, it is bind- 
ing upon both parties. In order to make 
a sale, you must have an offer and an ac- 
ceptance. The placing of the slot ma- 
chine where the public will have access 
to it is, we will say, the offer by the own- 
er of so much gum for 5 cents. The 
buyer, by placing his coin in the slot as 
his payment for the gum, completes the 
sale. But stop! If there is no intention 
of the buyer to part with his money in 
return for the goods, there can be no sale, 
for there is no acceptance of the offer. 
Until there has been such an acceptance, 
no matter whether the goods have been 
delivered or not, there is no sale. What 
do we find in this case? Did my client 
ever intend to part with the money he 
placed in the slot machine? When he 
received the package of gum did he ever 
intend that the 5 cents should be kept to 
pay for it? Plainly, no. For he never 
released his hold on the money, and never 
intended to part with it. There was no 
sale of the goods, for there never was 
any acceptance of the offer of the own- 
er. Therefore, when my client pulled the 
coin out of the slot and put the coin back 
into his pocket, he was only exercising 
ownership over that which was his own, 
and so he did not steal the money. The 
money never belonged to Mr. Bordwell.” 

The prosecutor scratched his head and 
looked puzzled. The justice frowned. 
This was not the way he usually tried 
cases, and he did not like it. He turned 
to Hector: 

“But why in blazes don’t you go to 
trial, instead of chasing the Devil around 
the barn like this? If your case is good 
you needn’t fear a jury.” 

“A man has his legal rights, whether 
before court or jury,’ answered Eras- 
tus’s defender. 

The prosecutor had been arguing with 
himself. He arose, and then sat down, 
hesitatingly. 

“Somebody’s guilty of stealing some- 
thing,’ he said, “and it looks like Eras- 
tus is the man. But if he did not steal 
the gum, and did not steal the nickel,— 
well, I don’t know.” 

He looked at Squire Browning, as if 
he expected him to clear the matter up. 
But the court was scratching his nose 
and studying an ink splotch on his docket. 








Mr. 


times. 
nothing. 
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Baine cleared his throat several 
Mr. Hector sat still and said Bordwell. 


tion, I see no reason why we should not the crowd.” 


dismiss this action. If the court can 


make any other suggestion we would be that order on the docket. 
glad to hear it.” 


The court could make none,—for once. 


“The case is dismissed then,” said the / ValtoD ; 


prosecutor. No one moved. Erastus 


beamed with joy, but said nothing. At 

























Animus Furandi. 


Though a legal presumption as to intent might have existed if the prosecution had proved 
merely the forcible taking, yet if, in making out a case for the government, any fact be 
elicited which shows that the actual intent was different from what the law, in the absence 
of such fact, would imply, the presumption is gone. The animus furandi must depend 
on something else than presumption. I will refer you for more particulars of the law on 
this point to | Greenleaf on Evidence, sections 13 and 14, and I make this citation for an- 
other purpose. When an act is in itself illegal, sometimes, if not in the majority of cases, 
the law affixes to the party the intent to perpetrate a legal offense. But this is not the uni- 
versal rule. In cases of procuring money or goods under false pretenses, where the intent 
is the essence of the crime, the prosecution must establish the offense, not by proving alone 
the act of receiving, but by showing the act and intent; so both must be proved here. 

My learned associate cited a number of cases to show that, though a man might take 
property of another, and appropriate it to his own use, yet if he did so under color of 
right, under a bona fide impression that he had authority to take the property, he would 
only be a trespasser; he would have to restore it or pay the value of it, but he could not 
be convicted of a crime for its conversion. 

Let me state a case. You own a number of bees. They leave your land, where they 
hived, and come upon mine, and take refuge in the hollow of a tree, where they deposit 
their honey. They are your bees, but you cannot come upon my land and take them away; 
and though they are in my tree, I cannot take the honey. Such a case is reported in our 
state adjudications. But, suppose that I did take the bees and appropriate the honey to my 
own use: I might be unjustly indicted for larceny, because I took the property of another, 
but I am not, consequently, a thief in the eye of the law; the absence of intent to steal 
would insure my acquittal. 

This is one illustration. I will mention one other. A slave announced to a man his 
intention to escape. The man secreted the slave for the purpose of aiding his escape and 
effecting his freedom. He was indicted for larceny, on the ground that he exercised a con- 
trol over the property of the owner against his will. The court held that the object was 
not to steal, and he could not be convicted. In Wheaton’s Criminal Proceedings, page 397, 
this language will be found, and it is satisfactory on the point under discussion: “There 
are cases where taking is no more than a trespass. Where a man takes another's goods 
openly before him, or where, having otherwise than by apparent robbery possessed him- 
self of them, he avows the fact before he is questioned. This is only a trespass.” 

Now all these principles are familiar and simple, and do not require lawyers to expound 
them, for they appeal to the practical sense of mankind.—James T. Brady. 


the back of the room arose Merchant 


: : ; “Judge,” he said, “the joke’s on me. 
Baine spoke. “If there is no objec- I would like to set up the soda pop for 


And the justice of the peace entered 
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Alleged Evils of the Bankruptcy 
Law 


BY ABRAM I. ELKUS 


Of the New York Bar 
Author of “Secret Liens and Reputed Ownership”’ 


HE present bankruptcy 
law, enacted in 1898, 
has been longer in ef- 
fect than any prior 
bankruptcy act in this 
country. There have 
- been numerous com- 
plaints with reference 
to the act itself and to 

s the methods of admin- 
istering it, but on the whole the mercan- 
tile community has found it satisfactory. 

To anyone whose mind travels back to 
the state of chaos which existed in all 
the states of the Union with their dif- 
ferent laws affecting insolvency and 
bankruptcy, some states preferring lo- 
cal creditors to foreign ones, it is an im- 
mense relief, whether he be attorney, 
creditor, or debtor, to know that there is 
one universal law applying to the whole 
subject. 

That there should be criticism of the 
law itself was inevitable. Most of this 
criticism is directed against the effect of 
the law as applying to peculiar conditions 
throughout the country. 

One complaint is heard in many of the 
southern and western states ; for instance, 
that unscrupulous people purchase house- 
hold necessities upon credit, and, after 
running the gamut of all those whom 
they can persuade to trust them for an 
amount exceeding $500, file a petition in 
bankruptcy, and are discharged from 
their debts. It is claimed that they then 
move elsewhere and begin the same pro- 
cedure over again. Amendments to cov- 
er this abuse of the law have been before 
Congress and are now pending. 

Again, numerous complaints are made 
about the ease with which debtors are 
discharged from their debts although 


they have committed fraud in many in- 
stances not covered by specific provisions 
of the act. All these can be easily reme- 
died by amendments which do not affect 
the main substance of the law; namely, 
the equal distribution of the assets of 
debtors among creditors, preferring only 
the wage earner. 

The majority of the charges are di- 
rected against the administration of the 
law, and to the fact that men attempt to 
defraud their creditors even though there 
are bankruptcy statutes, and through the 
medium of fraudulent bankruptcies. 

Other evils complained of in the ad- 
ministration of the law are excessive 
costs, and the collusive action of friendly 
creditors with the bankrupt, and the 
fraudulent disposition of their property 
by bankrupts immediately before bank- 
ruptcy, to be covered up by friendly 
bankruptcy proceedings and the appoint- 
ment, if possible, of friendly receivers. 

The first of these complaints is the ex- 
cessive costs of the proceeding. In most 
of the cases this really has no foundation 
in fact, especially as compared with the 
cost of bankruptcy or insolvency pro- 
ceedings under the state statutes. In any 
event the recent amendments to the bank- 
ruptcy act have limited the fees of re- 
ceivers, where it was claimed most of 
these evils existed, and the fees of trus- 
tees have always been regulated by stat- 
ute according to the amount of money 
passing through the hands of the trus- 
tee. These fees are not large, and little 
or no protest is made against the fees 
which the receivers and trustees now re- 
ceive. As to fees awarded counsel,— 
these are entirely within the discretion 
of the court, and fees are not awarded 
without notice to creditors and full op- 
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portunity to be heard. No judge will- 
ingly awards excessive fees. Of course, 
to a creditor smarting under a heavy loss, 
any fee which may be awarded seems to 
be excessive, and the inevitable prejudice 
which the layman has for the lawyer is 
also shown up when the lawyer’s fee is 
to be considered. 

If there is an abuse, the remedy is 
simple. It is in the hands of the credit- 
ors in the first instance. If the fees are 
too large a vigorous protest based upon 
actual facts will produce results. It is 
only when the creditor neglects to pro- 
test, and then, after the matter is fixed 
by decision, assails and complains that 
the situation arises as it is now. 

As to the fraudulent practices, of 
course it is impossible with any statute to 
change human nature. Men whose 
minds are bent towards deceiving or 
cheating will always endeavor to cheat 
and deceive. Legislatures can only en- 
act laws which make it more difficult to 
cheat and deceive, and to more readily 
punish the offender. Whenever a new 
statute is enacted, heading off or punish- 
ing some new method of defrauding, then 
the keen-witted defrauder invents, or 
endeavors to invent, some new way to 
circumvent the statute, and it will only 
be when the millennium is reached that 
there will be no frauds attempted. It is 
a fact that debtors attempt to dispose of 
their property before bankrupcy, and aft- 
er covering up the disposition by false 
books and accounts, endeavor to hinder 
creditors from obtaining their rights by 
causing to he filed so-called friendly pe- 
titions and endeavoring to obtain friendly 
receivers. Perjury is of course the 
necessary concomitant of these proceed- 
ings, but perjury in bankruptcy proceed- 
ings is now punishable as contempt of 
court. See Re Fellerman, 17 Am. Bankr. 
Rep. 785; Re Bick, 19 Am. Bankr. Rep. 
68; Re Schulman, 23 Am. Bankr. Rep. 
809. That is a speedy way of punishing 
the perjurer. 

It is also easy now for the creditor to 
intervene in any bankruptcy proceeding 
by simply filing notice and demanding 
notice of all the proceedings. The bank- 
ruptcy courts will not appoint receivers 
who will act in a friendly manner to 
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fraudulent bankrupts. If one is appoint- 
ed, however, the procedure to have him 
removed is simple, expeditious, and effec- 
tive. 

The rules recently adopted, that attor- 
neys for petitioning creditors shall not 
be the attorneys for the receivers, will 
furnish speedy and effective relief in 
these matters. Furthermore, the speedy 
and prompt punishment meted out to 
fraudulent bankrupts will do much to- 
ward making them respect the law. Cred- 
itors everywhere are now on the alert. 
They have organized in the different 
trades and societies, and they employ at- 
torneys and others to watch the proceed- 
ings of bankrupts and debtors. But 
above all the lesson is being taught the 
bankrupt that the fraudulent bankruptcy’ 
does not pay. A bankrupt must dispose 
of his stolen property at sacrificial prices. 
He is mulcted on every side, usually by 
the attorney in whom he confides and 
who is at times a co-conspirator, until 
finally after his attempts to escape he 
saves little or nothing from the wreck. 
The vigorous prosecution has made him 
understand that honesty is the best pol- 
icy and should be pursued for that rea- 
son if no other. 

Attempts have been made from time 
to time, and are now being made, in Con- 
gress, to repeal the bankruptcy act. One 
member of Congress has introduced at 
every session since its enactment a bill 
to repeal this law. His action is based 
upon the claim that local creditors should 
have preference over foreign creditors, 
and he has stated that he believes in his 
state the debtors or merchants need not 
go outside the state to purchase their 
merchandise. This was in reply to the 
statement that if his policy was carried 
out credit might be refused to other than 
local creditors. 

Such a narrow policy will never pre- 
vail. The tendency of modern business 
is to obliterate, rather than insist upon, 
state lines in business matters. 
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Psychology of the Sweat Box 
Confession and Dying Declaration 


BY JAMES G. KIERNAN, M. D. 
Professor of Forensic Psychiatry, Kent Chicago College of Law 


NDER judicial torture, 
the disgrace of the 
Roman law, and its 
survival in the coro- 
ner’s inquests and al- 
lied inquisitorial pro- 
-. cedures in Roman law 
countries, jurists 
learned to distrust the 

: value of confessions, 
of the third degree, and of dying declara- 
tions. 

Heineccius remarks that while “con- 
fession is sometimes the voice of con- 
science, experience teaches us that it is 
frequently far otherwise. There some- 
times lurks under the shadow of an ap- 
parent tranquility an insanity which im- 
pels men readily to accuse themselves of 
all kinds of iniquity. Some, deluded by 
their imaginations, suspect themselves of 
crimes which they have never committed. 
A melancholic temperament, the tedium 
vite, and an unaccountable propensity to 
their own destruction, urges some to the 
most false confessions, whilst they are 
extracted from others by the dread of 
torture or the tedious misery of the dun- 
geon. So far is it from being the fact 
that all confessions are to be attributed 
to the stings of conscience that it has 
been well said by Calphurnius Flaccus: 
‘Even a voluntary confession is to be 
regarded with suspicion.’ According to 
Quintilian a ‘suspicion of insanity is 
inherent in the nature of all confes- 
sions.’ ” 


Of the dangerous results of the il- 
legal torture called “the sweat box” the 
Sleuder case was a marked example. 
Sleuder, put into the sweat box, con- 
fessed the Chicago car-barn banditry in 
a manner suspiciously confirmatory of 
the theories of the police. Accident led 
to the discovery of the real bandits and 


settled the innocence of Sleuder. De- 
spite this notorious failure of the sweat 
box, this violation of law still continues. 

The Mississippi supreme court in re- 
versing and remanding the case of Am- 
mons v. State said:! The chief of po- 
lice testified that the accused made to 
him a “free and voluntary statement.” 
The circumstances under which he made 
it were these: There was what was 
known as a “sweat box” in the place of 
confinement. This was an apartment 
about 5 or 6 feet one way and about 8 
feet another. It was kept entirely dark. 
For fear that some stray ray of light or 
breath of air might enter without special 
invitation, the small cracks were care- 
fully blanketed. The prisoner was al- 
lowed no communication whatever with 
human beings. Occasionally the offi- 
cer who had him put there would ap- 
pear, and interrogate him about the 
crime charged against him. To the 
credit of our advanced civilization and 
humanity it must be said that neither 
the thumbscrew nor the wooden boot 
was used to extort a confession. The 
efficacy of the sweat box was the sole 
reliance. This, with the hot weather of 
summer, and the fact that the prisoner 
was not provided with  sole-leather 
lungs, finally after “several days” of 
obstinate denial, accomplished the pur- 
pose of eliciting a “free and voluntary” 
confession. The officer, to his credit, 
says he did not threaten his prisoner, 
that he held out no reward to him, and 
did not coerce him. Everything was 
“free and voluntary.” He was perfectly 
honest and frank in his testimony, this 
officer was. He was intelligent, and well 
up in the law as applied to such cases, 


180 Miss. 592, 92 Am. St. Rep. 607, 32 
. 9, 12 Am. Crim. Rep. 82, 18 L.R.A.(N.S.) 
68. 
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and nothing would have tempted him, 
we assume, to violate any technical re- 
quirements of a valid confession,—no 
threats, no hope of reward, no assur- 
ance that it would be better for the 
prisoner to confess. He did tell him, 
however, that “it would be best for him 
to do what was right,’ and that it 
“would be better for him to tell the 
truth.” In fact, this was the general 
custom in the moral treatment of these 
sweat-box patients, since this officer 
says: “I always tell them it would be 
better for them to tell the truth, but 
never hold out any inducement to them.” 
He says in regard to the patient Am- 
mons: “I went to see this boy every day 
and talked to him about the case, and 
told him it would be better for him to 
tell the truth; tell everything he knew 
about the case.” This sweat box seems 
to be a permanent institution, invented 
and used to gently persuade all accused 
persons to voluntarily tell the truth. 
Whenever they do tell the truth—that is, 
confess guilt of the crime—they are let 
out of the sweat box. Speaking of this 
apartment, and their habit as to pris- 
oners generally, this officer says: “We 
put them in there (the sweat box) when 
they don’t tell me what I think they 
ought to.” This is refreshing. The 
confession was not competent to be re- 
ceived as evidence. Defendant, unless 
demented, understood that the statement 
wanted was confession, and this only 
meant release from this “black hole of 
Calcutta.” 

Such proceedings as this record dis- 
closes cannot be too strongly denounced. 
They violate every principle of law, rea- 
son, humanity, and personal right. They 
restore the barbarity of ancient and 
medieval methods. They obstruct in- 
stead of advance the proper ascertain- 
ment of truth. It is far from the duty 
of an officer to extort confession by pun- 
ishment. On the contrary, he should 
warn his prisoner that every statement 
he may choose to make may be used 
against him on his trial. 

The psychic factors which produce 
false confessions underlie the mental 
state of the dying. The exhaustion 
which produces resignation is an apathet- 


26 Am. & Eng. Enc. Law, 531, note 3. 


ic condition which is decidedly predis- 
posing to suggestion or undue influence. 
The irritable suspicional state so often 
present readily lends itself to suggestion. 
It predisposes to false accusation based 
on a desire for vengeance. While dying 
declarations are popularly supposed to 
be peculiarly veracious, neither law nor 
experience justifies this opinion. A dy- 
ing declaration, according to the Illinois 
supreme court,’ is but secondary evi- 
dence, and it is error to instruct the jury 
that such declaration is the testimony of 
one witness and is entitled to such weight 
as it would be entitled to had it been 
stated to the jury by one witness. Dying 
declarations may be impeached in any of 
the modes by which the evidence of the 
declarant could have been impeached had 
he or she been alive and testifying in 
open court. When a dying declaration 
that the accused had given the declarant 
whisky and strychnine is given in evi- 
dence, the accused may show that the 
declarant entertained a spirit of malice 
and revenge toward him because he had 
abandoned her on account of her habits 
and had filed a bill of divorce against 
her for habitual drunkenness. Where 
the charge against the accused is that he 
gave his wife a bottle of whisky and 
strychnine, it may be shown that she 
kept whisky and strychnine in her room 
after her separation from her husband, 
and as explanation of such act and as 
part of the res geste it may be shown 
that she was despondent and made decla- 
ration tending to show an intent to com- 
mit suicide. Dying declarations may be 
impeached by proof of contradictory 
statments on material points, even 
though such contradictory statements are 
not made in extremis.* 

The validity of dying declarations 
therefore requires certain tests. The 
persons must know that they are dying. 
The mind must be clear from mental 
perturbation. The declaration must be 
spontaneous, free from any outside sug- 
gestion whatever. The possible influence 
of feeling against the person accused 
must be taken into account.® 


8 Nordgren v. People, 211 Ill. 425, 71 N. E. 
1042. 
#Dunn v. People, 172 Ill. 582, 50 N. E. 137, 


11 Am. Crim. Rep. 447. 
5211 Ill. 425. 
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In a case in which I was retained by 
Mr. R. E. Cantwell, a woman epileptic 
was found with the left parietal bone 
broken, lying in a pool of blood near a 
fender. Both eyes were blackened, but 
there was an occipital contusion. She 
was sent to the county hospital. Here 
trephining was done, resulting in exten- 
sive hemorrhage from the middle menin- 
geal artery, followed by collapse and 
transfusion of normal salt solution. Soon 
after, several severe epileptiform attacks 
occurred. These were followed by a 
semistuporous state, with some failure 
of vision. While in this state her hus- 
band was brought into her presence. 
She was asked if he had struck her, but 
no attempt was made to determine 
whether she regarded herself as dying, 
nor to apply any of the tests laid down 
by the supreme court, nor to settle 
whether she recognized her husband. 
She soon rallied, and, according to the 
interne, thereafter became as “clear as a 
bell.” During this state of mental clear- 
ness she voluntarily and spontaneously 
made a statement that her injuries had 
been received from an accidental fall. 
The police resisted an attempt to secure 
release of the husband on bail on the 
ground that she was insane when the vol- 
untary statement was made. On exami- 
nation I found that she believed she was 
going to recover; that she believed her 
injury to be the result of a fall; that she 
was very anxious to see her husband, 
and complained bitterly that he had not 
been to see her since she was in the 
hospital; that she could not see clearly, 
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since she mistook every man who came 
near her for the husband, but admitted 
the error when told of it. When told 
that her husband was in jail charged with 
assault upon her, she asked who had told 
that lie, and, when informed of her al- 
leged dying declaration, promptly repu- 
diated it as never made by her. Bail was 
promptly accorded by Judge McEwen 
on statement of these facts. The indict- 
ment was then quashed on motion of 
the state’s attorney. In this case the 
sweat-box identification system of the 
police was clearly evident. The police 
opposed the bail, not with medical or 
other evidence, but with the unsworn 
statements of hearsay by a patrolman. 
The spite element of a dying declara- 
tion is a serious danger to the general 
practitioner. While poison accusations 
are not exceptionally rare, abortion ac- 
cusations are far from infrequent. Out 
of spite abortion victims often accuse 
physicians who have refused to perform 
abortion, from the feeling that the skill 
of the physician would have saved them 
suffering and death, whence their attempt 
at vengeance. The common law here, 
as so often elsewhere, is, from its scien- 
tific principles of evidence, amply suffi- 
cient to prevent injustice, but obedience 
to it must be enforced on police and pub- 
lic officials, who seem at present sadly 
destitute of a knowledge of its principles. 








Home on 


HE saying of Jesus 
that “the foxes have 
holes, and the birds of 
the air have nests, but 
the Son of Man hath 
not where to lay his 
head,” was a _ poetic 
" expression of the uni- 
versal law that in- 
clines or leads every- 
thing that has breath to some particular 
place as its home, and also of the rest- 
less loneliness of the homeless. In ani- 
mals and in the birds of the air, this 
home feeling is instinctive and unerring. 
Animals do not wander far from the 
places of their habitation, or often stray 
from the paths that lead thitherward. 
Birds of the air follow the same courses 
through the trackless paths of the air to 
reach their summer and winter homes. 
The lower orders of life were assigned 
their respective places of habitation. No 
locality or place was assigned to man. 
He was created to have dominion over 
the beasts of the field, the fowls of the 
air, and the fishes of the sea. The whole 
world lies before him, and he is free to 
select the location of his home, and to 
change it from one place to another at 
will. This selection or change is left to 
the conclusions of his own reason. This 
freedom has made man a wanderer in 
every age of the world. He wanders in 
search of a new home that will satisfy 
him, but he seldom wanders so widely or 
so far that cords of memory do not reach 
back to some country or place that he 
calls home. When the home land is 
changed by emigration, memory clings 
long to the old home. It broods over the 
familiar scenes and associations of the 
earlier life; over the graves of ancestors 
and of loved and lost companions and 
kindred. Time kindly severs these ties 





and twines their severed ends around the 
new home, and it becomes the sole sanc- 
tuary of the heart’s love and affection, 
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the Farm 


and the one place to which it turns for 
rest and peace in times of weariness or 
trouble. 

When a man and a woman, thrilling 
with the impulses of their young life, 
and ornate with the bud and bloom of 
manly and womanly character, go out 
from the altar where they have pledged, 
each to the other, love and trust in every 
way of life until one of them shall enter 
the valley of the shadow of death, they 
demand a place more private and more 
sacred than the homes from which they 
go can give. They go to build a new 
home and to found a new family in the 
community of homes and families. That 
home is to be an inner sanctuary in 
which the divinities of the household can 
be worshiped without molestation. 

Many mistakes are made, and errors 
committed, in the selection of a place of 
habitation, and in the building of a home, 
and such mistakes and errors are accom- 
panied with responsibility. This respon- 
sibility, and the result of mistakes and 
errors in locating and building, is epito- 
mized by the Great Teacher, “Whosoever 
heareth these sayings of mine and doeth 
them I will liken him unto a wise man 
which built his house upon a rock, and 
the rain descended, and the floods came, 
and the winds blew, and beat upon that 
house and it fell not, for it was founded 
on a rock. And everyone that heareth 
these sayings of mine, and doeth them 
not, shall be likened unto a foolish man 
which built his house upon the sand, and 
the rain descended, and the floods came, 
and the winds blew, and beat upon that 
house, and it fell, and great was the fall 
of it.” 

To build a home is one of the grand- 
est conceptions of the human mind, and 
a grand work of human hands. It re- 
quires the high courage and rugged 
strength of manhood,--the intuitive 
knowledge, delicate taste, and magical 
touch of womanhood. The minds of the 
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home builders must be cultured, pure, 
and in harmony with each other. An 
ignorant man, an irreverent man, a vul- 
gar man, has not within him the concep- 
tion of a perfect home. He may build 
elegantly upon plans designed and exe- 
cuted by others, but he cannot infuse 
into such creations that cheerful, intelli- 
gent, and restful spirit that pervades and 
beautifies a perfect home. 

A home means a permanent abiding 
place where children are born and mar- 
ried, anniversaries of birth and wedding 
days observed, and where fathers and 
mothers grow old and die. The most ex- 
alted patriotism and the truest loyalty to 
the government are rooted in ownership 
of the soil. Anarchy, socialism, and 
other disturbing elements do not reside 
on farms. They crowd into the cities, 
live in tenement houses, and drift 
whithersoever the currents of discontent 
and lawlessness may carry them. The 
ownership of a home is within the reach 
of the tenant farmer and farm laborer. 
It may be small in extent, but it feeds the 
home feeling in the human heart. It 
gives the element of permanency and in- 
dependence, and the joy of ownership. 
The tenant farmer and farm laborer who 
does not own his home has much un- 
employed time which could be utilized 
in the cultivation and improvement of 
his home if he owned one. He may plant 
trees and remain to eat the fruit thereof. 

A home on the farm cannot be main- 
tained on a starved or water-logged soil. 
The fields of the farm grow hungry and 
must be intelligently fed. Crops are 
often drowned because provision has not 
been made for carrying away the surplus 
water that falls on the field or overflows 
it from water courses with crooked chan- 
nels obstructed by drifts and by bars of 
sand or mud. The rich bottom lands of 
the country are being washea and wasted 
by overflows that could be prevented by 
straightening and deepening the channels 
of creeks and rivers. The valley of every 
considerable stream should be a drainage 
district under national or state superin- 
tendence. 

In building a home on the farm, there 
are intellectual fields that are in danger 
of being neglected and impoverished. 
The young farmer and his wife are more 
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out of the busy currents of life than they 
were before marriage. The libraries, 
magazines, and newspapers in the homes 
from which they came are not at hand. 
New interests have arisen in their lives 
and largely engross their thought. They 
are liable to forget that before them is 
the building of a home for sons and 
daughters upon whom they may lean 
when age has enfeebled them, and they 
give too little thought to the duties that 
shall come to them in later years. A sin- 
gle party paper is taken and the farmer 
and the farmer’s wife become more sec- 
tarian than Christian. Into this atmos- 
phere of narrowness, sons and daughters 
are born and grow to manhood and 
womanhood. It is a starved soil in which 
their minds and souls are dwarfed, and 
against which their young manhood and 
womanhood rebels. They abandon the 
farm and go out into the more active and 
intellectual, but more dangerous, atmos- 
phere of city life. Instruction, entertain- 
ment, and amusement must be provided 
in the home of the farmer if sons and 
daughters are to be retained and become 
farmers. 

A home on the farm must have some- 
thing of adornment, or it presents a 
dreary picture to the passer-by, and more 
dreary still to those who constantly oc- 
cupy it. It costs but little to surround 
the home with a lawn, and a little skill 
and industry will build walks of con- 
crete, gravel, stone, brick, or plank. Only 
a little time and attention are necessary 
to plant and cultivate trees for shade, and 
beautify the lawn with roses and flower- 
ing shrubs. Spare moments improved 
will free the grounds from noxious 
weeds. A watchful eye will keep things 
in order. If the farmer and his wife and 
their growing sons and daughters only 
knew how easily disorder and unsight- 
lessness could be banished from their 
homes, and order and beauty take their 
places, they would put forth the effort 
and make the change. The thought of 
the farmer on this matter needs touching 
and quickening into action. 
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BY FRANK S. ROBY 


CORPORATION _ is 
well described as an 
artificial person. 
Through it a consid- 
erable number of in- 
dividuals are enabled 
> to act as an entity. 

The nation is also an 

artificial person. It 

‘ represents all those in- 
dividuals who live within a certain geo- 
graphic district, acting for them as an 
entity. 

Of corporations there are many. Of 
nations there are comparatively few. 
Progress and invention have developed 
methods of communication and made 
transportation easy. The world has 
thereby been made small. Distance is a 
mere matter of a few hours and a little 
money. The events of the morning are 
before sunset known around the earth to 
all civilized powers. This shrinking in 
distance and time brings the nations near 
together. They have, so to speak, be- 
come citizens of a single neighborhood, 
a small neighborhood, judging its size 
by the number of inhabitants and the fa- 
cility of intercourse between them. 

The rules of conduct and conscience 
by which the relations between those 
composing a neighborhood of natural 
persons are governed are exactly appli- 
cable to the relations between those com- 
posing the neighborhood of nations. The 
attitude of a right-minded man in a neigh- 
borhood of men is expressive of the cor- 
rect attitude which should be held by 
one right-minded nation toward the oth- 
er nations of this community of nations. 

The civilized conscience easily differ- 
entiates right from wrong. It is wrong 


to commit murder; wrong to steal; 
wrong to bear false witness. Every nor- 
mal man knows, or can know if he cares 
to, exactly what he ought and exactly 
what he ought not to do at every junc- 
ture of affairs. 


He may refuse or fail 
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to do what he should; he may seek to de- 
ceive himself; he may in many ways 
come short of duty, but so long as we 
keep our right minds we know when we 
are doing wrong; we at least certainly 
know, and do not forget, that it is wrong 
to kill, to steal, and to lie. 

The high policy of government con- 
sists in the regulation of national affairs 
according to the standards held by right- 
minded men. What one man may not 
honestly or decently do, may not be hon- 
estly or decently done by ten men or a 
million. Acts and omissions are good or 
bad, right or wrong, according to their 
quality, not according to the number of 
persons participating in them. Neither 
does the station or name of the actor en- 
ter into the question. He may be im- 
mune from punishment ; he may be hailed 
with acclaim by his associates, but that 
cannot and does not make wrong right or 
bad good. 

There is really nothing mysterious in 
government, but mystery has been at- 
tached to it by those who have directed 
it. The common man has marched to 
war, unknowing why or wherefore, at 
the dictate of those in authority, believ- 
ing indeed that he himself was incapable 
of understanding wherefore or why. 

The science of life and the science of 
government are, in their essentials, most 
simple. Truth and justice, regard for 
the welfare and rights of others, point 
the way to men and nations. 

There was a time when men respected 
nothing but force, and fought among 
themselves to get and to keep. The slow 
process of evolution has brought them 
far, but tradition still veils the essentials 
of conduct which but for it would be 
universally hated. The glamor of ro- 
mance is over the name of Richard 
Coeur d’Lion, and Napoleon has place in 
history because of battles won, not be- 
cause of graves filled, or misery endured 
and blood shed by the children of France. 
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What war really is was told by Lowell 
in the Biglow Papers :— 


“As fur war, I call it murder; 
There you have it, plain and flat. 
I don’t have to go no furder 
Than my Testament for that.” 


The practical question is, how to ad- 
just national relations so that they may 
square with humanity and justice. 

The analogy between a neighborhood 
of natural individuals and a neighborhood 
composed of artificial persons called na- 
tions is perfect, and methods which keep 
peace in the one will keep peace in the 
other. The chief basis for war is found 
in the desire for territorial aggrandize- 
ment. Other causes of controversy arise, 
but this main one furnishes a sufficient 
illustration for the point which it is here 
desired to make. 

Territorial aggrandizement is not sole- 
ly a national desire. Before there was 


any government, when society was in its 
infancy, it would be easy to imagine the 
two strong men of the island fighting to 
the death for the possession of a fer- 
tile point of land, a flowing spring, or 
an overhanging tree of fruit. The prim- 


itive man is in us after all. The desire 
to own more land, to increase our acre- 
age, and extend our boundary lines, is 
keen and common. Line-fence contro- 
versies occur quite frequently in Indi- 
ana. Farmers who have been friends for 
years become over night, when such con- 
troversies begin, bitter and implacable 
enemies. The fires of passion blaze and 
burn at once, but neither man goes for 
his Winchester rifle. Left to themselves 
a bloody conflict would be inevitable, but 
the common welfare of the citizens of 
the civilized neighborhood of which the 
contestants are members demands that 
there shall be no conflict, and the will of 
every other person in the community to 
that end is made manifest to the dispu- 
tants in such manner as to compel them 
to acquiesce therein. Instead of Win- 
chester rifles, they go for a surveyor. 
The line is rerun; if arbitration is not 
had, an action in ejectment is brought, 
in which event evidence is heard and a 
judgment rendered, to which both par- 
ties bow and by which their respective 
rights are forever settled. The judg- 
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ment may not be intrinsically right; one 
party usually believes it to be entirely 
wrong, but he respects and conforms to 
it because, by not doing so, he will make 
an issue with all the other citizens of 
the state——an issue as to whether he 
shall be subordinate to the procedure 
adopted for the common good, and he 
does not contest the point because he 
knows that he cannot successfully do so. 
The power of the state will be exerted, 
when necessary, to prevent him, in the 
first place, from resorting to force, and, 
in the second place, to compel him to 
conform to the judgment of the court 
provided for the settlement of his dis- 
pute. This power is exercised through 
the agency of a sheriff, a posse, or the 
Militia when necessary, and the person 
who refuses to conform finds himself in 
prison, cut off from intercourse with his 
fellows. The necessity for action by the 
sheriff or the Militia is comparatively 
rare; few care to run counter to the law. 
To disregard its mandate is to be out- 
lawed, and in this age of social and eco- 
nomic interdependence outlawry is a 
most serious thing, and the desire to 
avoid it a most persuasive reason for re- 
specting the wish of the community and 
the judgment of the court. 

So, too, with the prosperous farmer, 
who needs and wishes to acquire an ad- 
joining tract of land. He does not find 
in the fact that he has teams, men, and 
skill, that the owner of the coveted land 
has neither, is poor and weak, any war- 
rant for forcible occupation. He knows 
that the community will not permit him 
to so proceed; that every other member 
of the community, acting through chosen 
representatives, will join to repel the in- 
vasion and punish the invader; and so 
the question of acquiring territory, so 
far as he is concerned, becomes a matter 
of purchase and sale, of price and terms. 

In this world community, of which the 
United States is a single member, differ- 
ent methods are followed. That person 
having a sufficient number of men and 
battleships to make it safe is perfectly 
free to annex the territory of its neigh- 
bor, and boundary lines are stable, be- 
cause the adjacent owners are evenly 
matched with military resources or be- 
cause of general jealousy. 
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The collective individual ought to up- 
held and represent at least intelligence 
and morality equal to that of its average 
citizen. A community of such persons 
needs only a court to decide, some 
method of compelling the submission of 
controversies to that court, or, accurate- 
ly speaking, to prevent them from un- 
dertaking to adjust their own affairs by 
violence, and a method of enforcing the 
court’s decrees in order to put an end 
to war. 

The social compact by which natural 
persons relinquish the right to resort 
to the strong arm in consideration of the 
undertaking by society to protect them in 
the enjoyment of all rights which are 
not so relinquished is in theory found- 
ed upon contract. The manner in which 
this contract originated is immaterial. 
Necessity makes all parties to it. The 
newborn child is held to have given its 
assent to the terms of the contract by the 
acceptance of its benefits; something 
which he cannot avoid doing. 

The social compact between nations 
must also be a matter of contract, and, 
as in the other instance, a matter of de- 
velopment. The first step has been taken 
by the creation of The Hague Tribunal, 
an international court of limited juris- 
diction. Consent to the extension of such 
jurisdiction will eventually be given by 
the nations. There are no forces so pow- 
erful as the silent ones, and the benefi- 
cent results sure to follow from the exist- 
ence of a court of general jurisdiction is 
assurance that assent to such jurisdiction 
will be expressly given or freely implied. 
The existence of an international court 
with power to hear and determine is the 
essential fact necessary to the abolition 
of war. Given such a court, the enforce- 
ment of its decrees is a matter of de- 
tail; a necessary and important detail, of 
course, but yet a detail. 

Back of the judgment of the civil court 
is the strength of organized society. The 
sheriff serves a warrant or levies an exe- 
cution, and thereby deprives a citizen of 
the opportunity for intercourse with his 
fellows by imprisonment, or sells his be- 
longings to pay a debt. This the sheriff 
can successfully do only because of the 
moral and physical support given him by 
the community. He may call upon the 
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bystanders for physical aid. The entire 
military power of the state will, when oc- 
casion arises, be brought to his assistance, 
but better than all that is the coercive 
effect of his moral position, making re- 
sort to force in its support infrequent. 

With an international court of general 
jurisdiction and a sheriff capable of en- 
forcing its decrees, there will be no more 
war, or at least relatively less war than 
there is personal violence between indi- 
viduals in a civilized state. 

The word “sheriff” is used because of 
its association with the idea which it is 
desired to convey. The instrumentality 
adopted will vary with convenience and 
conditions. That no nation will long re- 
fuse obedience to lawful adjudication, 
when the other members of the world 
neighborhood put themselves back of the 
decree, is shown by the effect of the so- 
called “concert of nations.” This con- 
cert is wholly founded in selfishness and 
fear, and it is therefore not a stable or 
dependable force, put it is a potent one. 

The orders and decrees of the inter- 
national court will be complied with when 
the noninterested nations are known to 
be actively concerned in such compli- 
ance. No single nation can stand by it- 
self against them. The moral effect of a 
general support of the court judgments 
will insure obedience in practically all 
cases. The consciousness that the power 
exercised in one instance against the 
party will be as freely exercised in an- 
other instance for its protection will 
largely remove the incentive to resist- 
ance. It might become necessary to use 
physical force in support of the court, 
but such a contingency is most improb- 
able. The withdrawal of recognition of 
the delinquent nation by the rest of the 
world would destroy any government in 
any country which should permit affairs 
to reach that stage. Were the word to 
go forth that England or Germany was 
in commodo; that the property rights of 
its citizens in other countries would de- 
pend entirely upon the inclination of the 
governments of such countries after a 
given date, unless the decree of the court 
was before that time made effective, it 
would be a certain guaranty against long 
delay in complying with the terms. 

There is nothing to prevent the appli- 
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cation to nations of the same rules of 
civilized conduct which are applied to in- 
dividuals, and the enforcement of such 
rules, except the lack of inclination for 


civilization by the nations. There has 
never been any rational objection to or- 
der and justice being made the rule of 
national conduct. It has been said with 
great pretense of patriotism that ques- 
tions affecting national honor could not 
be submitted to arbitration, but must re- 
main open for forcible assertion. 


Here again the analogy between indi- 
viduals and nations is illustrated. It was 
not very long ago that the practice of 
fighting duels was defended on precisely 
the same ground. It was then seriously 
imagined, as we may judge from the 
large number of useful men who were 
murdered on the so-called “field of hon- 
or,” that the true way to resent being 
called a “liar” was to go out and get shot 
or to assassinate the person making the 
charge. The argument was a mere pre- 
text for the practice of savagery. 

The idea that the personal honor of 
the nation can never be compromised by 
submitting to the decree of a tribunal or- 
ganized to administer justice and prevent 
bloodshed cannot be seriously entertained 
by any enlightened conscience. The right 
man may not always win in the trial, and 
justice may not always thereby be 
achieved, but the appeal to arms more 
often fails to secure justice than it does 
to procure it, and when for the lottery of 
war the not more uncertain results of 
judicial arbitrament are _ substituted, 
thereby preventing the slaughter of inno- 
cent men and the innumerable iniquities 
incident thereto, those who by indirection 
or otherwise block or delay such substi- 
tution are, in so doing, enemies of the 
human race. 

The making of an international court 
of general jurisdiction, with power be- 
hind it sufficient to command respect, has 
been begun, and is being carried on with 
increasing rapidity, slow though the 


process may seem. The transition from 
bloodthirsty force to law and order is a 
There has never been an 


certain one. 
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epoch-making principle in civilization 
which was not impossible. Some earnest 
soul catches an idea; it is communicated 
to others and by them; and there comes 
a time long after when the idea is uni- 
versally recognized as good doctrine, but 
not applicable to existing conditions. A 
correct standard of conduct is for a time 
believed to be impracticable. The con- 
nection between right thinking and right 
doing is, however, very close, and from 
the time when the world recognizes the 
folly and shame of war, as it is doing 
now, until the time when it becomes prac- 
tical and possible to put a practical end 
to the evil, will not be long,—not long 
as time is measured in the slow evolution 
of the cave man unto what he is, and 
unto what he will, in the fullness of ages, 
become and be. 

The attitude of the United States at 
this moment is earnest of great things. 
The President refuses to make war, and 
announces that territorial enlargement by 
that method will never again be made by 
this country. 

In the maintenance of that position he 
has the support of the nation, united by 
patriotism, to maintain peace, as firmly 
as the Dark Ages were united by pa- 
triotism to wage war. 

When such an attitude is held by one 
of the great powers, it means to the world 
neighborhood what the influence of one 
strong right-minded and fearless man 
means to a village community here at 
home. There will be no backward step 
from this position. The sentiment ex- 
pressed by it is rooted deep. 

It would be smothered by those unseen 
forces which have in times past domi- 
nated government, sold armor plate for 
battleships, exploited Mexican conces- 
sions, and furnished rotten food and 
shoddy clothes for our young men to eat 
and wear as they marched and fought, 
but the day of their ascendency is past. 
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The Entity Theory of Partnership 


BY T. S. RISSER 
of the Boise (Idaho) Bar 


URING the past 

fifty years there 
has slowly devel- 
oped in partner- 
ship law the the- 
ory that the firm 
as such is an en- 
tity. And this has 
resulted largely 
from the view 
Ww hick the partners themselves have taken 
of their relation to the firm. proper. 
The mercantile idea of the partner- 
ship relation is directly contrary to the 
legal view of the firm. The partners re- 
gard the firm as something distinct from 
themselves. The partners never think of 
themselves as indebted to each other, but 
rather to the firm; and this idea is car- 
ried out in all the relations which they 
sustain to each other. All debits and 
credits on the books are charged to the 
firm. The partnership is considered as 
still existing after the death of a member, 
or after one sells or assigns his interest 
to another or to a third person. 


Partnership Not Distinct from Its Members. 


But at common law this view is entire- 
ly erroneous. The legal theory that the 
partnership is not distinct from the mem- 
bers composing it is the prevailing one. 
A change of the members destroys the 
relation; the debts and credits belong to 
the individuals, not the firms; a partner 
is the debtor or the creditor of his co- 
partner, not of the firm; a partner is 
liable for the debts of the firm in solido, 
and he cannot be regarded as a mere 
surety; a partner cannot commit a tort 
against the firm; suits could not be 
brought in the partnership name, nor 





could the firm be sued except by setting’ 


out the individuals thereof, and finally, 

the firm as such could not sue a member. 
1 Lindley, Partn. pp. 110, 111; 1 Bates, 

Partn. p. 172; George, Partn. chap. 3. 
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The courts, in speaking of the partner- 
ship relation, loosely use the word “en- 
tity” to express the idea of that relation 
existing between the members. And it 
is the abstract relation which has devel- 
oped the notion that the firm is some- 
thing apart from the individuals compos- 
ing it. The word “firm” is an expedient 
for escape from a clumsy mode of ex- 
pression, rather than anything else. If 
properly used, “entity” should express 
the idea of a corporate existence, un- 
changeable and limited in its liabilities as 
a corporation. But none of the courts go 
so far as to clothe the partnership rela- 
tion with essentially the same attributes 
as of a corporation. Measured by that 
standard, a partner should never be liable 
for the debts of the firm; but if the courts 
would go that far, the partnership rela- 
tion would be wiped out and partnership 
law would not exist. If that is the true 
test of the entity theory, the courts do 
not apply it. In Jones v. Blun, 145 N. 
Y. 333, 39 N. E. 954, the court said: 
“For certain purposes this fiction may be 
very properly indulged. In keeping part- 
nership accounts and in marshaling the 
assets of an insolvent or liquidating firm, 
this is constantly done. It cannot be in- 
voked, however, to shield the individual 
partner, in a case like the one at bar, 
from the effect of a statute forbidding a 
preference, or to enable him to do as a 
partner that which the law prohibits him 
from doing as an individual.” Bates, 
Partn. pp. 170, 171; Chambers v. Sloan, 
19 Ga. 84; Drucker v. Wellhouse, 82 Ga. 
129, 8 S. E. 40, 2 L.R.A. 328. 

While many decisions can be found in 
which the courts speak of the partner- 
ship as an “entity,” little more is meant 
than an attempt to express just what the 
undefinable relation between copartners 
is. Lindley uses the word “impersonifica- 
tion.” Bates calls it an “entity or per- 
sonified being.” In Curtis v. Hollings- 
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head, 14 N. J. L. 403, the court said: “A 
partnership is considered in law as an ar- 
tificial person or being, distinct from the 
members composing it.” And in Walker 
v. Wait, 50 Vt. 668, the court likens it to 
a corporation. See also Newlon v. Hea- 
ton, 42 Iowa, 593 ; Fitzgerald v. Grimmell, 
64 Iowa, 261, 20 N. W. 179; Brumwell 
v. Stebbins, 83 Iowa, 425, 49 N. W. 1020; 
Cross v. Burlington Nat. Bank, 17 Kan. 
336; Robertson v. Corsett, 39 Mich. 777; 
Paige, Cases Partnership, page 111 and 
note; George, Partn. pp. 101, 102; Bates, 
Partn. pp. 170, 171. 

“But these instances mark nothing 
more than an occasional and rare toler- 
ance of the mercantile character given 
the firm; for otherwise, whether the case 
involves property, or debts or credits, or 
anything else pertaining to a partnership, 
the law looks on the matter as affecting 
the members of the partnership,—having 
them in view always, to the exclusion of 
the firm as a thing of itself.” 


Entity Signifies Status or Relation. 


By “entity,” then, the courts in general 
mean the status or relation which the 
partners sustain to each other in their 
business affairs. And some courts have 
recognized this distinction. The partner- 
ship has been named a “quasi person.” 
In Harris v. Visscher, 57 Ga. 229, the 
court in defining the status said: ‘“Part- 
nership is but a relation; it is not a per- 
son; it is not a legal being.” “In most 
other cases, little more is meant by the 
legal proposition than that the partners, 
as such, have special rights and liabili- 
ties, which are worked out through their 
partnership relationship.” 

Mechem, Partn. p. 34; Meehan v. Val- 
entine, 145 U. S. 611, 36 L. ed. 835, 12 
Sup. Ct. Rep. 972; Bank of Buffalo v. 
Thompson, 121 N. Y. 280, 24 N. E. 473; 
George, Partn. p. 102. 

A summary of the cases leads to the 
conclusion that “entity” is merely a con- 
venient method of expressing a general 
idea, used with the significance of “sta- 
tus” or “relation.” And in this sense it 
is used correctly. The term is widely 
used wherever jurisdictional matters are 
concerned. By statutes in many states a 
partnership can sue and be sued in the 
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firm name; and in this wise, without set- 
ting out the partners, the court obtains 
jurisdiction over partnership matters. 
But it is significant that by serving the 
members individually with process as 
well, the individual property of the mem- 
bers can be reached to pay firm debts al- 
though these cases speak of the relation 
as an entity. 

In Fitzgerald v. Grimmell, 64° Iowa, 
261, 20 N. W. 179, the court said: “A 
partnership under our statute is a legal 
entity known to and recognized by our 
law. It may sue and be sued, and it must 
have a residence, and we do not think 
this must necessarily be at the same place 
where the partners or either of them have 
an actual residence.” 

And in a later case the language of the 
court is quoted, where it was held that a 
partnership as such was subject to at- 
tachment in the county of its residence, 
although neither partner lived in that 
county. Ruthven v. Beckwith, 84 Iowa, 
715, 45 N. W. 1073, 51 N. W. 153. See 
also Bates, Partn. 1059 et seq.; Stirling 
v. Heintzman, 42 Mich. 449, 4 N. W. 
165; George, Partn. p. 392; Paige, Cases 
on Partn. 111; Brumwell v. Stebbins, 83 
Iowa, 425, 49 N. W. 1020; Mason v. 
Rice, 66 Iowa, 174, 23 N. W. 384. 

In the same way contracts in the firm 
name are supported as the joint obliga- 
tion of the members. Notes and mort- 
gages payable to a firm may be declared 
on in the firm name even where no names 
of the members are found in the instru- 
ments. (Hendren v. Wing, 60 Ark. 561, 
46 Am. St. Rep. 218, 31 S. W. 149.) So 
an attachment undertaking signed as 
surety by a firm was held valid. (Tessier 
v. Crowley, 17 Neb. 207, 22 N. W. 422.) 
A bond signed by a firm indemnifying a 
sheriff was held a valid partnership ob- 
ligation. (Schoregge v. Gordon, 29 
Minn. 367, 13 N. W. 194.) Likewise a 
firm could be surety on a trust deed of 
another firm to secure existing debts, the 
consideration being an extension of time. 
(Allen v. Morgan, 5 Humph. 624.) In 
all these cases the presumption was that 
the firm name imported enough to iden- 
tify the members. See also White v. Sa- 
very, 50 Iowa, 515; Johnson v. Smith, 
Morris (Iowa) 105.; Morrison v. Tate, 1 
Met. (Ky.) 569. 
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The Entity Theory of Partnership 


Unity of Partnership Relation. 

Whether we call the partnership an en- 
tity or not, the law regards the relation 
of the members a unit, both of rights and 
obligations; and this change from the 
common law is due to the many statutes 
of our states. Judgments may be entered 
against it; attachments may issue against 
firm property as such; it may be served 
with process; it may be taxed; as a firm 
it may be insolvent although its members 
are solvent; it may assign for the benefit 
of its creditors, and in such a case it has 
been held that it need not attach sched- 
ules of the property of the individual 
partners. In Ricker v. American Loan & 
T. Co. 140 Mass. 346, 5 N. E. 284, a part- 
nership was held to be a person to whom 
an income was payable as a cestui. And 
under the statutes of Massachusetts the 
firm was taxable at its place of business, 
the court saying: “It has a locality, but 
is not an entity.” Drucker v. Wellhouse, 
82 Ga. 129, 8 S. E. 40, 2 L.R.A. 328; 
Faulkner v. Hyman, 142 Mass. 53, 6 N. 
E. 846. 


Taxation. 


This unity of the partnership relation 
is nowhere more emphasized than in mat- 
ters of taxation. Mr. Bates in his ad- 
mirable work, Partnership, vol. 1, p. 178, 
cites a large number of cases to the ef- 
fect that the firm as such is taxable. And 
it has been held that even after dissolu- 
tion, for purposes of winding up the 
business, the concern was taxable. Where 
a firm has branch offices, by statute it is 
taxed at the home office. In Barker v. 
Watertown, 137 Mass. 227, the firm had 
three places of business in different 
towns. None of the partners lived at 
Watertown, nor were the books kept 
there; but it was held “a place of busi- 
ness,” and was properly taxable at 
Watertown. And in a United States 
case a license to a firm or special tax was 
held to inure to the firm after a copart- 
ner had sold his interest in the business. 
Oliver v. Lynn, 130 Mass. 143; Blodgett 
v. Muskegon, 60 Mich. 580, 27 N. W. 
686; United States v. Glab, 99 U. S. 225, 
25 L. ed. 273. 


Recognition of Quasi Entity Theory. 


In other matters outside of jurisdiction 
this quasi entity theory is recognized by 
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the courts. On a joint promissory note 
signed by a firm and individuals, the firm 
was treated as one person. Where a firm 
formed a partnership with another, the 
two firms were treated as persons in a 
suit for an accounting. And in Mc- 
Laughlin v. Mulloy, 14 Utah, 490, 47 
Pac. 1031, a firm was held bound on a 
partnership obligation, the same as any 
member. So where several individuals 
had two houses, one in New Orleans, the 
other in Cincinnati, and bills were drawn 
by one on the other, the court treated 
these branch houses as individuals. These 
decisions are perhaps just on the ground 
that in no other way can partnership ac- 
counts be properly accounted for and 
kept separate from the individual liabili- 
ties of the members. Hosmer v. Burke, 
26 Iowa, 353; Willson v. Morse, 117 
Iowa, 581, 91 N. W. 823; West v. Valley 
Bank, 6 Ohio St. 168; Bates, text, 150; 
Re Hamilton, 1 Fed. 800; Re Gilbert, 94 
Wis. 108, 68 N. W. 863; Bullock v. Hub- 
bard, 23 Cal. 496, 83 Am. Dec. 130. 


Priority of Partnership over Individual 
Creditors. 


In attachments and executions the 
courts frequently permit the partnership 
creditors to take priority over individual 
creditors, although the latter asserted 
their lien prior in point of time. One 
court, in speaking of such firm property, 
held that a levy on partnership effects by 
creditors of the individual members cre- 
ated no lien, but was in effect a trespass. 
Richard v. Allen, 117 Pa. 199, 2 Am. St. 
Rep. 652, 11 Atl. 552; First Nat. Bank 
v. Brenneisen, 97 Mo. 145, 10 S. W. 884. 
And in an Iowa case the same doctrine 
was laid down; that where a writ of at- 
tachment was sued out against a firm 
alone, a seizure of the private property 
of a member was wrongful. Mason v. 
Rice, 66 Iowa, 174, 23 N. W. 384. And 
in cases where the assets of a partner- 
ship are applied to the payment of firm 
debts to the exclusion of the debts of the 
members, the court said that the rule is 
based on “the legal presumption that 
creditors of the firm and of the indi- 
vidual members gave credit to the firm 
and individual members _ separately. 
Richards v. Leveille, 44 Neb. 38, 62 N. 
W. 304. 
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In all cases cited the courts have not 
gone to the length of treating partnership 
property, assets, and liabilities, as a cor- 
poration, distinctly separate from the in- 
dividual property and obligations of the 
members. There are a few suggestions 
that in Louisiana the courts treat the 
partnership relation as an entity. But 
Mr. George in his text, at page 99, speaks 
of the “mercantile view” as prevailing in 
that state; and his statement is perhaps 
the more accurate. It is true, the de- 
cisions use expressions to suggest that 
idea, but an analysis of the cases does not 
permit such a conclusion. In Pilcher’s 
Succession, 39 La. Ann. 362, 1 So. 929, 
the court, citing other Louisiana cases, 
speaks of the relation as a “civil person,” 
a “moral being,” but these expressions 
are mere fictions or figures of speech. 
The Louisiana Revised Civil Code, at § 
2823, provides: “Partnership property 
is liable to the creditors of the partner- 
ship in preference to that of the indi- 
vidual partners, but the share of any part- 
ner may in due course of law be seized 
and sold to satisfy his individual credi- 
tors, subject to the debts of the partner- 
ship.” The cases construing this stat- 
ute do not decide anything other than 
that partnership property must first sat- 
isfy partnership debts; and that if there 
is any residuum, it would go to the part- 
ners and thus could satisfy individual 
creditors. See also New Orleans v. Gau- 
threaux, 32 La. Ann. 1128; Smith v. Mc- 
Micken, 3 La. Ann. 322. 
































































































































































































































Bankruptcy. 


Under the United States bankruptcy 
act of 1898, a partnership is treated more 
like an entity than in the decisions of the 
state courts. Collier on Bankruptcy, at 
page 61, says, that it is a legal entity, and 
that the act changes the entire method of 
procedure with reference to partnerships. 
In a decision handed down in 1901 in the 
Federal courts, the following language 
was used: “Partnership and the indi- 
viduals composing it are distinct legal en- 
tities, and the proceedings in bankruptcy 
by or against one do not of necessity in- 
volve the other.” 
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In Re Meyer, 39 C. C. A. 368, 98 Fed. 
976, the court said: “We are of opinion 
that it is the scheme of these provisions 
(act of 1898) to treat the partnership as 
an entity which may be adjudged a bank- 
rupt by voluntary or involuntary proceed- 
ings, irrespective of any adjudication of 
the individual partners as bankrupt.” 

In another case it was held that to dis- 
charge two men who were a partnership 
in bankruptcy in their firm and individual 
capacity, it was necessary to file three 
petitions and pay the three fees, as the 
three orders for reference and adjudica- 
tion applied to three distinct proceedings, 
viz., that of the firm and of the two indi- 
viduals, thus recognizing the theory of 
three unities. 

In a decision in 1899 handed down by 
Judge Lowell from Massachusetts, that 
jurist said: “Where a partner is ad- 
judged a bankrupt in his individual ca- 
pacity, creditors of the firm are not al- 
lowed to interfere until the individual 
creditors are paid in full, and the rule 
applies even where there are no partner- 
ship assets.” 

A study of § 5 of the act of ’98, how- 
ever, will not admit of applying the 
entity theory fully to bankruptcy pro- 
ceedings of a partnership, as any surplus 
remaining of partnership assets must be 
applied to the individual assets and vice 
versa. See Re Sanderlin, 109 Fed. 857; 
Re Farley, 115 Fed. 359; Re Wilcox, 94 
Fed. 84; Re Green, 116 Fed. 118. 


Conclusion. 


Thus a study of the cases which deal 
with this question leads to this conclu- 
sion: (1) That for jurisdictional pur- 
poses the partnership is treated as a quasi 
person, and (2) that as to obligations of 
the firm, the firm creditors have priority, 
but that, measured by the test laid down, 
there is no case in which a partnership 
is treated as a distinct entity in all par- 
ticulars. 
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The Trust Problem in the United 


States 


BY PAUL H. DITZEN, A. M., LL. B. 
of the Kansas City (Kan.) Bar 


[Ed. Note—This is the third instalment of Mr. Ditzen’s comprehensive serial on the Sherman Anti-Trust Law and 


its Interpretation.] 


The Economic Effects of the Sherman Anti-Trust Law. 


HAT effect has the 
Sherman anti-trust law 
produced in the indus- 
trial world? Has the 
law really subserved 
public interests? The 
» prevailing sentiment 
seems to be that the 
vigorous enforcement 
of the law by the gov- 
ernment has not resulted in permanent 
benefit to the people. It has already been 
stated in the introductory chapter that 
the great political parties pledged them- 
selves to a reform anti-trust program. 
The newspapers have lauded prosecu- 
tions, enormous fines, and “trust-bust- 
ing’ decisions of the Supreme Court. 
3ut hasn’t all that been a sham battle, 
rather than effective firing? Says Pro- 
fessor Ely, in his “Monopolies and 
Trusts,” “If there is any serious student 
of our economic life who believes that 
anything substantial has been gained by 
all the laws passed against trusts, by 
all the newspaper editorials which have 
thus far been penned, by all the ser- 
mons which have been preached against 
them, by all the speeches of politicians 
denouncing them, this authority has yet 
to be heard from.” ? 





Increasing Growth of the Trusts. 


One thing is certain, the Sherman act 
did not prevent the growth of the trusts. 
On the other hand, they have increased 
at a tremendous rate in spite of the law. 
It has already been mentioned that in 
the year 1898 ninety-eight trusts were 
formed.2 To-day there is scarcely an 
article manufactured but what the sell- 





1 Ely, “Monopolies and Trusts,” p. 243. 
2See first article of this series. 
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ing price of it is dictated by a great cap- 
italistic monopoly. 

Combination has been greater and more 
concentrated than ever before. Kindred 
industries have been combined. We have 
witnessed a J. Pierpont Morgan controll- 
ing railroads, banks, and other indus- 
tries. Railroads and mining corporations 
have been placed under one management. 
The Swift and Armour people are not 
only preparing and selling packing-house 
products, but are running street and elec- 
tric railways. The gas lighting and heat- 
ing companies have combined with the 
gas-pipe line companies. Senator LaFol- 
lette stated in a recent lecture that six 
men controlled the railroad interests of 
the nation. 

On February 28, 1913, the Pujo inves- 
tigating committee, which had been ap- 
pointed to inquire into the banking and 
currency conditions, submitted a report to 
Congress, in which the following conclu- 
sions had been reached:* “Tf, therefore, 
by a ‘money trust’ is meant an established 
and well-defined identity and community 
of interest between a few leaders of fi- 
nance, which has been created and is held 
together through stock holdings, inter- 
locking directorates, and other forms of 
domination over banks, trust companies, 
railroads, public service and industrial 
corporations, and which has resulted in a 
vast and growing concentration of con- 
trol of money and credit in the hands of 
a comparatively few men,—your com- 
mittee, as before stated, has no hesitation 
in asserting as the result of its investi- 
gation up to this time that the condition 


thus described exists in this country to- 
day.” 


3 Report of committee appointed to investi- 
gate the concentration of control of money 
and credit, 130. 



























































804 


This committee found that the lead- 
ing financiers of the nation were acting 
as the directors of the great industrial 
combinations of the land. The situation 
has been described by the fitting term, 
“interlocking directorates,”* meaning 
that the directors of one trust or com- 
bination held the office of directors in 
others. In a review of the evidence the 
committee states that the firm members 
of Morgan & Company, the First Na- 
tional Bank, the National City Bank, and 
the Guaranty Trust Company, the two 
latter institutions absolutely controlled 
by Morgan & Company through voting 
trusts, held the following directorships : ® 

“One hundred and eighteen director- 
ships in thirty-four banks and trust com- 
panies having total resources of $2,679,- 
000,000 and total deposits of $1,983,- 
000,000. 

“Thirty directorships in ten insurance 
companies having total assets of $2,293,- 
000,000. 

“One hundred and five directorships 
in 32 transportation systems, having a 
total capitalization of $11,784,000,000 
and a total mileage (excluding express 
companies and steamship lines) of 150,- 
y, 

“Sixty-three directorships in 24 pro- 
ducing and trading corporations having 
a total capitalization of $3,339,000,000. 

“Twenty-five directorships in 12 pub- 
lic utility corporations having a total cap- 
italization of $2,150,000,000. 

“In all, 341 directorships in 112 cor- 
porations having aggregate resources or 
capitalization of $22,245,000,000.” 

The members of the firm of J. P. Mor- 
gan & Company alone hold 72 director- 
ships in 47 of the greater corporations.® 

The situation is described in the re- 
port as dangerous with boundless temp- 
tations and opportunities. To quote the 
exact words, “It is too vast and perilous 
a power to be safely intrusted to the 
hands of any man or set of men, be he or 
they ever so patriotic or unselfish. We 
have no right to assume that he or they 
or their successors will never use it in 
his or their own interests, and to the det- 
riment of the public welfare.” 7 





4Sec. 11 of the same report. 
Bid. p. 89. 
8 Id. p. 89. 
TId. p. 139. 
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This shows that there exists in the 
United States a concentration of indus- 
try and of wealth such as would never be 
dreamed of. And no signs indicate any 
diminishing of this movement. When 
one considers that all this has occurred 
while a law forbidding these acts was on 
the statute books, and that that law has 
been enforced with rigor, he might ei- 
ther conclude that the government is pow- 
erless or that the law did not meet the 
situation. 


Business Disturbances. 


The Sherman act has been construed in 
different ways. There has always been 
a doubt in the minds of business men 
whether the words, “every contract, com- 
bination in restraint of trade,” meant lit- 
erally every combination, however small 
or ineffective, even though it were be- 
tween two individuals, or whether the act 
was designed to prevent such agreements 
as affected an unreasonable restraint of 
trade. The law has received various in- 
terpretations at different times. The re- 
sult is that honest men who need great 
amounts of capital to carry on their busi- 
ness enterprises do not know whether 
they are violating the law or not when 
they unite their business interests with 
another individual or corporation.® 

Since the law has not met the trust 
problem squarely and offered a solution, 
and since these trusts have committed 
vicious acts against competitors and the 
public in spite of legal prohibitions, gen- 
eral dissatisfaction has spread among the 
people. All combinations are denounced 
as bad and inimical to the public welfare, 
and even corporations are looked upon 
with suspicion. The newspapers have at- 
tacked these combinations in a relentless 
manner. Of course, the revelation of 
wrongdoing among the “special interests” 
was a most commendable thing. But 
from all this criticism and prejudice hon- 
est business men have been forced to 
suffer. If the law had dealt with the 
trust problem in an intelligent and scien- 
tific manner, there would undoubtedly be 
a feeling of greater security among busi- 
ness men, and greater prosperity would 
prevail in the country. 


8 See opinions of Chief Justice White and 
of Justice Harlan in the Standard Oil and To- 
bacco Company Cases. 











No Restoration of Competition. 


The enforcement of the law has not 
restored competition. The Standard Oil 
and the American Tobacco Companies, 
which were ordered to be dissolved a 
few years ago, by the Supreme Court, 
have been organized in a different way, 
and are as powerful as ever from all vis- 
ible signs. The same stockholders hold 
the stock in all the corporations, and, of 
course, they can avoid any competition 
among themselves. Strange to say, short- 
ly after the companies were dissolved the 
stock rose on the market and big divi- 
dends were declared. The common stock 
of the American Tobacco Company rose 
to $454 per share.® 


Public Interests Have Not Been Subserved. 


The Sherman anti-trust law, designed 
with a good purpose, has not subserved 
the public interests. While the great cap- 
italists have made fortunes, many people 
have had to suffer. Prices have risen in 
recent years, especially the prices of food 
products. The consumer has not en- 
joyed the low prices which these trusts 
could have established. 

The wages of the laboring man have 
not been raised in proportion as the 
price of living has advanced. The law 
provided for no machinery to see that 
these ends were brought about. 

The law does not provide a system by 
which the government is put in control 
of the situation. It declares certain trusts 
illegal, but it does not give the govern- 
ment the power of regulation which is 
absolutely necessary. Consequently, 
many citizens are led to think that our 
present system of government is a fail- 
ure, and advocate Socialism as the one 
panacea for all our national ills. 


Reasons for the Law’s Failure. 


The failure of the Sherman anti-trust 
law is due to the fact that it was not 
founded upon sound economic principles. 
It was designed to create an economic 
status that was not wanted. Competition 
has been the cry of legislators as the one 
panacea for all industrial evils. But com- 


921 The World To-day, pp. 1440, 1441. 
10Standard Oil Co. v. United States, 221 


U. S. 1, 55 L. ed. 619, 31 Sup. Ct. Rep. 502, 
Ann. Cas. 1912D, 734, 34 L.R.A.(N.S.) 834. 
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petition is not desired. The business man 
knows that, for under the competitive sys- 
tem his profits were small and the possi- 
bilities of extinction were great. The 
consumer knows, too, that he has suffered 
from the effects of “cut-throat compe- 
tition,” for if prices were low at one time 
they had to be raised later on to make 
up for previous losses. Therefore, since 
the Sherman law attempted to create a 
status that was not wanted, it has not of- 
fered an effective solution of the trust 
problem. 

In the second place, the law has not 
defined the limits in which business men 
could combine to promote an industry. 
The words of the statute have been open 
to various interpretations, as has already 
been stated. For example, in the case of 
the United States versus Standard Oil 
Company, Chief Justice White contends 
that the rule of reason has characterized 
the previous decisions of the court. Jus- 
tice Harlan in dissenting said that the 
law, as had been laid down by the Su- 
preme Court, was that every contract, 
combination, or conspiracy fell within the 
statute without regard to whether they 
were reasonable or unreasonable. So, 
when judges are in doubt as to what the 
law is, what shall business men do? 

The law has failed to produce the end 
sought for, because no adequate ma- 
chinery has been provided to enforce the 
court’s decree. The Supreme Court of 
the United States, by its decrees in the 
Standard Oil and Tobacco Company 
Cases, ordered the companies to be dis- 
solved. There being no machinery pro- 
vided for in the statute to carry out the 
court’s decree, it was left to the courts 
and lawyers to devise a plan. The United 
States circuit court for New York or- 
dered the method of dissolution which 
was agreed upon by the parties. That 
competition was not brought about has 
already been pointed out. Says Samuel 
Untermeyer, who represented the Pujo 
money trust committee in the recent in- 
vestigation, in speaking of the Tobacco 
Case decree and the method of enforce- 
ment, “The old monopoly will be reju- 
venated with the judicial approval.” ™ 
Said Louis D. Brandeis, who represent- 


1121 The World To-day, pp. 1429-1438. 
1221 The World To-day, pp. 1440, 1441. 
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ed the independent companies in the suit, 
“A combination heretofore illegal has 
been legalized.” Judson Welliver 
writes in the January, 1912, number of 
Munsey’s: “The result of the whole 
proceeding against the Tobacco combina- 
tion has been variously denounced as a 
failure, as a farce, and as a complete 
demonstration of the impossibility of 
getting satisfactory results under our 
present law and administrative proced- 
ure.” 8 

It would have been much better if a 


18 January, 1912, Munsey’s Magazine, p. 462. 
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commission had been in existence to carry 
out the decree of the court and to see 
that it was obeyed. 

Finally, the Sherman act has been a 
failure because it is destructive in its na- 
ture. It does not fully appreciate the ad- 
vantages to be gained from combination 
and large-scale production, nor does it 
preserve these advantages for the public. 
If the law had sought to eradicate the 
evils of the trusts, while at the same 
time preserving and protecting the advan- 
tages, public interests might have been 
better preserved. 

(To be continued) 


Which Shall It Be? 


“Tis a question most perplexing 


And a situation vexing; 


Shall he pose as Dustinstax 


Or avoid the income tax? 


Once he'd tenements galore 


And a “great, palatial store;” 


Now he speaks of them as “shacks” 


And deplores the income tax. 


Shall he boast of what he’s got, 

As he loves to do, God wot? 
Or shall he wail of what he lacks 
And try to dodge the income tax? 


Pineville, Ky. 


Mabel Osborne. 
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Practical Business Systems Adapted 
for Use in Law Offices 


COMPILED BY J]. HOWARD PATTERSON, LL.B. 
of the Williamsport (Pa.) Bar 


[Ed. Note.—This is the fourth of Mr. Patterson's practical and valuable articles on this subject.] 


Systematizing the Day’s Work. 


HE busy man, whether 
he is a lawyer or en- 
gaged in other busi- 
ness, can not only ac- 
complish more work, 
but also handle what 

- he does do more satis- 

factorily, if he lays 

out a plan each morn- 
ing to cover the work 
for the day. He can then arrange his 

engagements and plan his affairs in a 
manner to cover more ground. Most 

business men follow this method. 

Attention is given the first thing in the 
morning to the notes for that day which 
come from the tickler. After glancing 
over these notes to learn in a general way 
what needs attention, early engagements 
are provided for, and a general program 
of the day’s work arranged, subject of 
course to necessary changes. 

When dictating, which should be done 
as early in the day as possible, all un- 
necessary interruptions must be avoided. 
They interfere with the train of thought, 
and will always show in the character of 
letters and papers sent out. Even in 
small offices phonographs or dictating 
machines are much used now, and save 
considerable time, as well as greatly im- 
prove the character of the work done. 
A stenographer, not being learned in the 
law, writes down words as they sound, be- 
cause all shorthand is written from sound. 
As many different words, particularly le- 
gal terms, have similar sounds, the result 
is frequently actually ludicrous. When 
transcribing from a phonograph, a doubt- 
ful word or phrase is repeated until there 
is no possibility of error and no reason 





for guessing at the exact word intended. 
After writing the letter or paper, the 
original dictation is repeated and correc- 
tions made by the stenographer permit- 
ting letters to be submitted for signing 
in the exact wording in which they were 
dictated. Two of these machines are 
usually necessary,—one to dictate into, 
and the other to repeat the dictation to 
the stenographer. Phonographic dicta- 
tion is also a great time saver, as, with 
this system, no time is consumed in tak- 
ing down dictation. The stenographer 
can do other work while letters are being 
dictated, or if desirable, can start tran- 
scribing as soon as the first letter or 
paper is dictated. These machines will 
be found specially handy by those law- 
yers who make a practice of being in 
their offices evenings or while the stenog- 
rapher goes to lunch. 

In most business houses letters are fre- 
quently written which are practically 
repetitions of other letters. Each of 
these need not be dictated, but a general 
form given to the stenographer to copy 
when needed. A few years ago “form 
letters” were very much in vogue, and 
are still used to a certain extent. How- 
ever, it was found that they were seldom 
adapted to the special requirements of 
the matter on hand, and their use has 
been largely discontinued. About the 
only time a lawyer can use them with 
much success is in collecting accounts. 
A series of three or four collection form 
letters has been found worth while in 
many offices, and permits a clerk or ste- 
nographer to handle this work up to a 
certain point without much supervision. 

A great improvement over form let- 
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ters, known as the “paragraph letter 
book,” has been devised within recent 
years. It consists of a series of para- 
graphs and sentences properly indexed 
and filed in a loose leaf binder. Letters 
are built up by combining the paragraphs 
and sentences found in this book. The 
results will cover each particular case 
better than any form letter that can be 
used. In some business houses practical- 
ly all the routine correspondence is dic- 
tated from these books. One of the best 
arguments in their favor is the fact that 
there are days when, for either mental 
or physical reasons, no one can dictate 
as well or turn out as nicely rounded 
sentences as he can on other days. The 
sentences and paragraphs copied in this 
book are selected as the best that have 
been used in the office to cover certain 
subjects during a considerable period of 
time. Even if not always used, the time 
spent in making such a book will not 
have been wasted if it is within reach 
for special occasions and for writing par- 
ticular letters. It is not practical to sit 
down and dictate the paragraphs and 
sentences for it. The only satisfactory 
manner in which to manufacture one is 
to save a copy of every letter dictated 
during a period covering several months. 
Paragraphs and sentences are selected 
from these and copied into the book. Cer- 
tain subjects are grouped together. For 
instance,—“‘opening sentences,” “closing 
sentences,’ “acknowledging receipt of 
business,” “collection letter paragraphs,” 
or any other combinations which may be 
adapted to the particular office using it. 
It is better for each office to work out 
its own groups or combinations. 


Arranging the Desk. 


The use of the systematic filing plans 
already explained leaves no excuse for 
an untidy desk covered with papers and 
documents. Papers are put away where 
they will be easy to reach when wanted, 
and should never lie on a desk except 
while in actual use. 

For those papers which come to the 
desk during the day three willow or wire 
backets should be provided. The kind 
arranged one above the other, a sort of a 
three-story arrangement, are best as they 
economize space. One basket should be 
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labeled “Out,” another “In,” and the 
third “Hold.” Papers which are no 
longer in use, letters which have been 
signed, and any other matters which are 
to be removed from the desk or returned 
to the files, are placed in the basket 
marked “Out.” The clerk will remove 
papers from this basket at frequent inter- 
vals during the day, and either file them 
or put them where they belong. In the 
basket marked “In” are to be put all 
papers for the attention of the occupant 
of the desk, letters for him to sign, or 
messages for him to see. No one should 
ever be permitted to lay papers loosely on 
the desk, for they will be in the way and 
may even become mixed with the papers 
in use and be lost or misfiled. Papers in 
this basket should be given attention as 
rapidly as convenient and disposed of in 
the proper manner. Those papers which 
it is necessary to have remain on the desk 
go into the basket marked “Hold.” As 
considerable diligence must be exercised 
to prevent this basket from becoming a 
“catch-all,” nothing is to be retained in 
it longer than is absolutely necessary,— 
never more than a few hours or a day 
at the most. When not needed for early 
use all papers should be returned to the 
files and again called for when needed. 
Others may want to use them, and the 
files are the natural place in which to 
look for them. If allowed to remain else- 
where they may become mislaid. 

Modern business men disapprove of 
the roll-top desk. Its various pigeon 
holes soon become filled with papers and 
trash, and there is no good way of index- 
ing its contents. The flat-top desk is 
much better for general use in law offices, 
except perhaps for the stenographer, who 
wants plenty of room for a quantity of 
stationery and supplies. Even here its 
practicability is questionable. It was 
largely designed for, and mostly should 
be limited to the use of, the man who 
confines his entire office, files, etc., to one 
desk, which he wants to keep locked up 
when he is absent. 

The so-called interior phones are prac- 
tically a necessity in any law office oc- 
cupying more than one room. An instru- 
ment ought to be placed on the desk of 
the stenographer or clerk in the outer 
office who greets callers, and one on the 
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desk in each other room in the suite. 
They are a great improvement in every 
way over the electric bell system in com- 
mon use, and will save many steps. 

Nothing should be kept on the surface 
of the desk except the desk pad, blotters, 
writing material, tickler memos., the 
daily office-record sheets, telephones, and 
the baskets for holding papers. Even 
some of these might better be kept in the 
top drawer. This will leave plenty of 
room for spreading out papers on which 
work is being done at the time. The 
drawers of the desk need a frequent 
cleaning out. It is surprising how many 
things get buried in them. 


Handling the Accounts. 


It is difficult to understand how any 
business, whether it be that of a lawyer 
or a commercial one, can succeed unless 
accurate accounts are kept of its affairs. 
In a business office the accounting de- 
partment is always considered of the 
greatest importance. Many lawyers are 
weak in this respect, dropping the bills 
received into a drawer, keeping the cash 
account on the stub of a check book, and 
noting charges against clients on slips of 
paper which are often scattered all about 
the office. Neither an expert bookkeeper 
nor a complicated system of bookkeeping 
is necessary in the average law office. 
Any person of ordinary intelligence can 
learn quickly all the accounting that is 
needed for this purpose. Three account 
books will be sufficient to keep all the 
records. The cash passing through the 
bank is accounted for in a “cash book.” 
Charges and credits are noted in a “jour- 
nal” or “daybook.” Money received or 
paid out which does not actually go 
through the bank, as well as the charges 
made against other people for which no 
money has yet been received, will appear 
in the journal or daybook. Bills re- 
ceived, but not paid, are entered in this 
book. The accounts in the cash book and 
in the journal are transferred or “posted” 
into another book called the “ledger.” 
The cash book is usually so arranged that 
money checked out or deposited may be 
entered under any one of three headings 
or groups. This permits separating the 
accounts into several classes. The checks 
given for “miscellaneous office expenses” 
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can be put in one column. Those cover- 
ing personal matters may be listed in an- 
other column, while those checks given 
for any other purpose may be placed in 
the “general” column. The headings or 
classifications of the columns may be 
chosen as being those best adapted to the 
particular method of doing business in 
each office. Any subject that is desired 
may be written at the head of the col- 
umns. It would be confusing to change 
the classifications after once selecting 
them, unless there is good cause for so 
doing. The “loose leaf” ledger has re- 
placed the old style bound book in the 
majority of offices. It permits separat- 
ing the live or active accounts from the 
dead or transferred ones. The “dead 
ledger,” which contains only those ac- 
counts which have been closed or bal- 
anced, may be kept either in a separate 
binder or in the same binder with a suita- 
ble guide sheet to separate it from the 
“active ledger,” which contains the ac- 
counts which have not been closed or 
balanced. In the loose leaf ledger the 
accounts are written on sheets or “folios” 
which are inserted in the binder in alpha- 
betical order to make it unnecessary to 
use an index to find an account which it 
is desired to refer to. The trouble of 
making many extra ledger accounts will 
be avoided if certain accounts are 
grouped under one heading. An account 
to cover many of the details of the office 
management could be called “miscellane- 
ous office expenses,” and might include 
postage, small stationery, and many other 
matters that do not seem to justify a 
separate ledger account. Other group ac- 
counts can be made up as desired. 

All account books should be balanced 
at the end of each month. The bank book 
should be balanced at this time and the 
balance compared with the office ac- 
counts. Errors can better be corrected 
than if, as so many lawyers do, the bank 
book is balanced only once or twice a 
year. 

Most commercial houses build up what 
they term a “reserve account.” Each 
week or each pay day a check for a cer- 
tain amount is drawn and deposited 
either in another bank or in a separate 
account in the same bank. This money 
is always available in case of an emer- 





810 


gency. The advantages of having such a 
fund are so evident that in every office a 
reserve account should be put on the pay 
roll the same as a regular employee. Its 
salary ought to be raised as often as pos- 
sible, too. When it is not convenient or 
desirable to keep this in a separate bank 
account, the same object may be gained 
by deducting from the balance on the 
stub of the check book the amount it is 
desired to reserve each week. This sum 
is credited in the journal each week, and 
posted from there to a reserve account 
in the ledger. The true or correct bank 
balance can be learned at any time by 
adding to the balance shown on the stub 
of the check book the amount shown by 
the ledger to have been reserved. Before 
checking against such a reserve account, 
the money so reserved must be trans- 
ferred back to the apparent bank account 
just as if it was a deposit being made. 
Even if the amount reserved is not more 
than $1 a week, it will frequently help 
out. Bills can be paid from this account, 
or unexpected expenses provided for 
with the money in this fund. It is much 


less difficult to save a small amount sys- 


tematically each week than to do it in 
any other way. In some offices this ac- 
count can be increased by transferring to 
it a certain percentage of unexpected or 
unusually large fees. Some lawyers 
might call it their “library account,” and 
use the money in it for buying extra 
books. 

The heads of every office should draw 
regular salaries. Taking money when- 
ever it is needed makes it harder to ad- 
just office finances, and necessitates 
carrying personal accounts on office 
books. Business men usually pay them- 
selves salaries based on profits earned, 
and carry separate bank accounts for per- 
sonal expenses. If the salary does not 
absorb all the profits it is desired to draw, 
an extra cash dividend can be declared 
at any time. Any other plan of financing 
in an office generally leads to trouble, 
especially among partners. 

A “Summary Account” book is interest- 
ing. The twelve months comprising the 
year are written in consecutive order on 
each page of this book. On one page, 
headed “Office Income,” is written the in- 
come for each month shown on the page. 
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On the opposite page, headed ‘Office 
Expenditures,” is written the amount of 
money used for office expenses each 
month. The amount on each of these 
pages is added up every year, and shows 
the total office income for that year and 
the total office expenditures during the 
same time. The difference between 
these two sums is the net income for the 
vear or the profits of the business. The 
figures to be put in this book can be 
secured each month from the regular ac- 
count books in the office. It is suggested 
that the book be made of such a size as 
to go into a private locked drawer of the 
safe. Aside from its interest it is of 
value to indicate the necessity for cur- 
tailing expenses at some times. Many 
lawyers have no idea of how much they 
really do earn each year. They spend 
the money which comes in, and keep no 
record of it whatever. 

On the first of every month most bust- 
ness men mail each debtor a bill cover- 
ing the obligations contracted during the 
preceding month. There is no reason 
why lawyers should not do this. When 
a client fails to ask for a bill on the com- 
pletion of his work, he will expect to 
have one mailed to him if he is accus- 
tomed to business methods. Business 
men usually assume that a bill will be 
sent without being asked for. Regular 
printed billheads are the most business- 
like, and need not be accompanied by any 
letter. Lawyers representing corpora- 
tions and business houses find that bills 
mailed on the first of the month general- 
ly go through the routine of the office 
receiving them, and are paid in the usual 
course of business. In most business 
houses checks are made out on a certain 
day of the month to cover all the bills 
on hand. Those that have not been pre- 
sented the bookkeeper knows nothing of, 
or else thinks that they are not due and 
draws no check to cover them. A cer- 
tain day of each month should be se- 
lected for mailing all bills. The first day 
of the month is the most usual one. If 
bills are sent out without any system, or 
at any time which may prove conven- 
ient, it is very probable that more than 
one bill will be sent to a prompt paying 
client, and that the submitting of bills 
to other people for completed work may 
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be forgotten. A little systematic atten- 
tion to bills will likely result in leaving 
very few open accounts on the books, 
and will antagonize no one. People, be- 
ing accustomed to receiving bills for 
goods purchased, will feel no resentment 
on receiving one from an attorney. 

It used to be customary to print an 
elaborate “voucher” to accompany 
checks. A request was made that these 
be receipted and returned. So many of 
them never did come back that very few 
people use them now at all. It has be- 
come more usual to inclose the bill with 
a check to cover it. Frequently, “please 
receipt and return” is put on the bill with 
a rubber stamp. This is seldom neces- 
sary, for anyone with any business ex- 
perience whatever would know for what 
purpose the bill was inclosed, and would 
return it receipted without any special 
request to do so. Sometimes it is neces- 
sary to pay an account for which no bill 
has been submitted. This is true in 
handling collections at any rate. Send- 
ing an explanatory letter is not satisfac- 
tory either to the writer or to the con- 
cern who receives it and who must see 
that this letter goes to the bookkeeper 
with the check, instead of slipping into 
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the files with other letters. These cir- 
cumstances can well be provided for by 
having printed, to inclose with the check, 
what might be termed a “reverse bill.” 
This shows the sender to be the debtor 
of the firm to whom it is sent, instead of 
the creditor. It can be marked with a 
rubber stamp, “Please receipt and re- 
turn.” When the request is complied 
with, it becomes a receipt, and can be 
filed with the other receipts. Being a 
rather unusual form, it is not likely to 
be receipted and returned unless a spe- 
cial request is made to that effect. 

When made out in the form shown, it 
is expected to be receipted. If no re- 
ceipt was desired the account would be 
balanced and show: “Cr. By check in- 
closed,” instead of “Dr. to balance.” 

All checks which have receipts should 
have these receipts fastened to them 
when they come back from the bank. All 
canceled checks should be put away in 
nimerical order and kept together in 
bundles, according to the years in which 
they were issued. 

An attractive style of check should be 
selected. It should be filled out on the 
typewriter instead of with a pen, and 
red-lined in the same manner as deeds. 


Witviamsporr, Pa.,___Noember 18t, 1923_ 


J. HOWARD PATTERSON 
ATTORNEY AT LAW 
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This adds greatly to their appearance, 


ing with red ink across the signature, 
and at right angles to it, in figures, the affect the signature. 
amount of the check, makes it very diffi- (To be continued) 
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The Profession of the Law. 


The aristocracy of American brains is now, and ever has been im the history of our 
nation, the American Bar. Plumed on the priceless ideals of the Republic, impressed in 
her inspiring institutions, imprinted on her prevailing policies, written into her imperishable 
principles, and linked with the very life of her laws, is the influence of the American 
lawyer. 

Not, however, on this Continent alone, but in every clime where civilization has carried 
forward the immortal principle of liberty, the voice of the lawyer, above the din and tumult 
of retarding influences, has been heard in tones of thunder to “ring out the false, ring in 
the true.” Now it is Erskine, with the impassioned fire of his resistless eloquence, grappling 
constructive treason and strangling unto death which will never know a resurrection morn. 
Again, it is Labori, with a purpose nothing could appall, tearing the mask of military des- 
potism from the imprisonment of Dreyfus, and mingling truth and justice with the eagles 
of France. [Illustrations might be multiplied almost indefinitely, but it is enough if we 
hearken to their message and warning. Upon us of this generation is the responsibility of 
seeing that the matchless monuments of our predecessors shall not with dishonor be de- 
faced. 

The rule of the profession, whatever may be the exception, is duty, rather than success, 
integrity of character and life, love of truth and right, respect if not reverence for authority, 
human and divine, and abundant charity for the frailties of man. These are the shining 
glory of the profession, Bench and Bar. And if these principles are sometimes obscured 
by excessive zeal and emulation, ever and anon they will, like the sun shadowed by a pass- 


ing cloud, return to their original splendor.—Presley K. Ewing. 








cult, if not impossible, to raise the 
and attracts favorable attention. Writ- amount of a check so protected. Any at- 
tempt to tamper with these figures will 








F-ditorial 


Comment 


When tillage begins, other arts follow. The farmers therefore are the founders of human 
civilization.— W ebster. 
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Gates and Bars Across Right of 
Way 


AY the owner of a servient estate, 

now inclosed as agricultural lands, 
but formerly open woodland, establish 
and maintain suitable gates at the termini 
of an easement of way acquired by an 
adjoining owner of farming lands by 
prescription ; the prescriptive period ma- 
turing while the lands were uninclosed 
woodland, during which no gates or bars 
were maintained ? 

This question was presented in the 
Tennessee case of Luster v. Garner, — 
Tenn. —, 159 S. W. 604, 48 L.R.A. 
(N.S.) 87, which holds that the owner 


of a parcel of woodland over which an- 
other has secured a right of way by 
prescription may, upon transforming the 
property into agricultural lands, erect 
and maintain gates at the termini of the 
right of way. In reaching this determi- 
nation the court says: “The authorities 
are at variance as to the rights of the 
servient owner to erect gates at the ends 
of a way acquired by prescription; some 
of the authorities holding that, where 
gates had not been maintained during the 
prescriptive period, they cannot be erected 
against the wish of the owner of the 
dominant estate, since the extent of the 
right is held to be commensurate with 
and determined by the use. Fankboner 
v. Corder, 127 Ind. 164, 26 N. E. 766; 
Shivers v. Shivers, 32 N. J. Eq. 578, 
affirmed in 35 N. J. Eq. 562; Rogerson 
v. Shepherd, 33 W. Va. 307, 10 S. E. 
632. 

“Courts of other jurisdictions, how- 
ever, hold that it is the nature of the 
easement acquired that should determine, 
and that gates may be constructed at the 
termini of a prescriptive pass way, if they 
be not an unreasonable interference with 
the use of the way. Ames v. Shaw, 82 
Me. 379, 19 Atl. 856; Hartman v. Fick, 
167 Pa. 18, 46 Am. St. Rep. 658, 31 Atl. 
342; Dyer v. Walker, 99 Wis. 404, 75 
N. W. 79. 

“That learned annotator, Abraham C. 
Freeman, in a monographic note to 
Dudgeon v. Bronson, 95 Am. St. Rep. 
321, said that, while the rule declared 
by the latter line of cases may be the 
better one, it yet seems to be opposed to 
the weight of authority, he, however, cit- 
ing only the Maine case of Ames v. Shaw 
in support of what is thus indicated to 
be the better rule. 

“When the other cases cited above are 
taken into reckoning, it may be doubted 
whether the weight of authority be as 
thus signified. 

“In Hartman v. Fick, supra, the right 
of way involved was one acquired by 
prescription, and, as here, over un- 
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inclosed woodland, and the right to de- 
vote the land to agriculture by erection 
of gates was sustained ; the court saying: 
No question is left ‘undisposed of, except 
that of the legal right of the owner of 
the land to protect his fields by such a 
gate or other structure as should not un- 
reasonably interfere with the use of the 
way. The easement was only for pas- 
sage. The land remained the property 
of the plaintiff, and he had a right to 
use it for any purpose that did not inter- 
fere with the easement. To do this it 
might be necessary, under some circum- 
stances, to inclose the way with the field 
over which it passes, and, if this is done 
with a reasonable regard to the conven- 
ience of the owner of the easenient, it 
affords him no just ground of complaint. 
The tendency of our legislation is in this 
direction, and such is also the fair effect 
of Connery v. Brooke, 73 Pa. 80.’ 

“The latest case appears to be Dyer 
v. Walker, supra (1898), which has simi- 
lar relation on its facts and like results 
as to principle announced. 

“We are persuaded that, not only on 
precedent and principle, but also on the 
ground of sound policy, the right of the 
owner of the fee to erect and maintain 
such gates should be declared.” 

In addition to the decisions cited by 
the court, reference may be made to 
Knobloch v. Hollinger, 9 Ohio C. C. 286, 
6 Ohio C. D. 424, which holds that a 
way for agricultural purposes created by 
adverse use may be subjected to a light 
swinging gate, reasonably established for 
the convenience of the owner of the serv- 
ient estate. The evidence in this case 
shows that years ago there was a gate 
erected across this land, but as to how 
long such gate was maintained there, or 
whether it was ever closed, there is an 
absence of proof. The gate was erected 
after the prescriptive period. The court 
comments upon Shivers v. Shivers, 32 
N. J. Eq. 578, which is opposed to the 
erection of gates in such a case, and fol- 
lows Ames v. Shaw, 82 Me. 379, 19 Atl. 
856. The court said: “We can see how 
disadvantageous it may be to this farmer 
to be obliged to be without a gate at the 
end of his lane; if he were to maintain 
a light swinging gate at the road, it 
might save a great deal of labor and in- 
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The inconvenience result- 
ing to the other landowner is very small; 
once a week or twice a week, once a day 
or twice a day, it may be necessary to 
go through this land that he has been 
permitted to use, till he has acquired this 
right; and because of that fact the de- 


convenience. 


fendant must not maintain the gate. It 
is a hard rule if that is to be the law. 
The facts of each case should determine 
the law of that case, and must rest in 
reason. There is no reason in the dis- 
tinction sought to be made between a way 
for agricultural purposes, whether ob- 
tained by deed or prescription. The 
rights of the parties will be protected 
if the defendant is permitted to maintain 
a reasonable, light, swinging gate on this 
lane, near where it enters the public 
road.” 


Duty of Railroad as to Tres- 
passing Fowls 


T HE rule which denies a right to in- 

flict an injury which, by ordinary 
care and diligence, might have been 
avoided, has been repeatedly held to be 
as applicable to corporations as to individ- 
uals. The fact that trespassing animals 
are wrongfully upon a railroad track 
does not relieve the company from re- 
sponsibility for their injury, if, with 
knowledge of their presence and peril, it 
fails to exercise such care and diligence. 
The recent North Carolina case of Lewis 
v. Norfolk Southern R. Co. — N. C. —, 
79 S. E. 283, 47 L.R.A.(N.S.) 1125, 
holds that a railroad company is bound 
to give warning signals when a train 
approaches turkeys feeding on and along 
the track. “It has been repeatedly held,” 
states the court, “that it is error not to 
sound the whistle when cattle or horses 
are on the track, which are seen by the 
engineer in time, or which should have 
been seen by him in time, to give warn- 
ing by the whistle. Turkeys would be 
much less likely to notice the approach 
of a train than cattle or horses, and 
would be more likely to save themselves 
by flight when a whistle is sounded. 
They have less intelligence to perceive 
the danger of an approaching train, and 
would be more easily frightened by the 
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sudden sharp blow of the whistle. They 
can escape, too, more quickly by the use 
of wings.” 

But where the engineer blew the 
whistle and rang the bell for a crossing 
near which geese, running at large, were 
killed, it was determined in the Tennes- 
see case of Nashville & K. R. Co. v. 
Davis, — Tenn. —, 78 S. W. 1050, that 
there was no evidence of common-law 
negligence, whether the alarms were 
sounded for the crossing or for the pur- 
pose of frightening the geese. 

If the signals are unavailing, is it nec- 
essary to stop the train? “It would in- 
deed be a startling doctrine,’ declares 
the court in Wilson v. Wilmington & M. 
R. Co. 10 Rich. L. 52, “to hold that a 
train of cars, whether freighted with pro- 
duce or with passengers, and charged 
with the transportation of the govern- 
ment mail, should be arrested in its 
progress, and compelled, at the hazard of 
responsibility, to come to a dead halt 
whenever a domestic fowl, or perchance 
a yelping cur, should happen to take its 
stand upon the track, in defiance of the 
loud warning which is proclaimed by the 
motion of the train and the action of the 
machinery.” 

In a subsequent decision it is observed 
that the reasoning of the court in that 
case would logically lead to.the conclusion 
that the owner of a domestic fowl or dog 
cannot claim that it is a duty owed him 
by a railroad company, when such fowl 
or dog is upon the track, to bring the 
train, if possible, to a halt. 


Enjoining Trespass by Fowls 


N unusual question was _ present- 

ed in the recent Iowa case of Kimple 
v. Schafer, — Iowa, —, 143 N. W. 505, 
48 L.R.A.(N.S.) 179, where the plain- 
tiff sought to enjoin the defendants from 
permitting poultry owned by them to 
trespass upon his property. The gist of 
the decision is that, since the rule of the 
common law requiring the owner of 
domestic animals to restrain them upon 
his premises has been held inapplicable 
to the habits and condition of the people 
of the state, that an injunction will not, 
in the absence of a statute requiring a 
contrary conclusion, lie to compel the 
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owner of fowls in a rural community to 
prevent their trespassing upon his neigh- 
bor’s property. In reaching their decision 
the court observes: 

“We should n+ shut our eyes to the 
fact that from the very beginning of the 
state, even in its territorial stage, chickens 
have been what may properly be de- 
scribed as free commoners. Save for 
purposes of breeding, it has never been 
the custom in rural districts for the 
owner to restrain his chickens. They, 
with turkeys, geese, and ducks, have been 
permitted to roam at will, and such prac- 
tice is vital to the life and health of such 
animals. Unless permitted, the expense 
of building fences to prevent their escape 
would be well-nigh ruinous of the indus- 
try. There is no statute which required 
an owner to restrain them, or to prevent 
them running at large, and no one, we 
think, would claim that in going upon 
the public highways of the state they are 
trespassers. It is very much easier to 
fence poultry out than it is to fence it 
in, and until the legislature makes it 
obligatory upon the owner to restrain 
his chickens, turkeys, ducks, geese, pea- 
cocks, and guinea hens, and keep them 
from ruuning at large, we are not dis- 
posed to adopt a rule which will require 
him to do so. The customs and habits 
of our people, with reference to the care 
o poultry, are so well established, and so 
thoroughly understood, that we think all 
would be shocked, to say the least, by a 
pronouncement from this court that they 
must fence them in, and that in the event 
any of them flew out and alighted on a 
neighbor’s field, the owner was liable in 
trespass.” 

While injunctive relief against tres- 
passing animals has been sought repeat- 
edly, there seems to have been but one 
earlier instance where this extraordinary 
remedy was invoked to restrain fowls 
from running at large. This was in the 
case of Keil v. Wright, 135 Iowa, 383, 
124 Am. St. Rep. 282, 112 N. W. 633, 14 
Ann. Cas. 549, 13 L.R.A.(N.S.) 184, 
where injunctive relief was granted to 
prevent a multiplicity of suits. But it 
appears from the opinion in Kimple v. 
Schafer, that, had the question been prop- 
erly presented in the lower court, the 
injunction would have been denied, as it 
was in the later case. 











He was wont to speak plain and to the purpose.—Shakespeare. 
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Shall We Recall Our Judges? 


Editor CASE AND CoMMENT :— 

Under our present elective system, it seems 
to me no good reason can be urged why a 
judge—supreme, district, or city—should not 
be subject to recall by a majority vote of the 
qualified electors of his district. But in pro- 
viding for a recall let us see if we cannot 
find some more efficient means of conferring 
the judicial office upon a man. Under our 
present system all must admit that the ability 
of a man as a campai.ner, his political affilia- 
tions, and his service for his party, go a long 
way toward procuring his nomination for of- 
fice; and the nomination secured, he almost 
always stands or falls with his party. 

Can we not do much toward changing this 
for the better? It seems to me that it would 
not be so difficult. First, let us provide that 
in districts where more than one judge is re- 
quired they shall be apportioned between, or 
even among, the different political ‘parties; 
true, under this provision we might have a 
socialist or even a “Bull Moose” judge. Then 
let us provide that the judges shall be nomi- 
nated and elected, or appointed if you will, 
by a majority vote of all the practising at- 
torneys within the district over which the 
judge is to preside. 

Now we come to the “recall,” whereby the 
people shall rule over lawyers and judges 
alike. Let us provide that on petition signed 
by a specified per cent of the qualified electors 
of a district, any judge’s name shall be sub- 
mitted to a vote of the people at any regu- 
lar election, and if a majority of the votes 
cast, or make it two-thirds majority if you 
will, be for the recall of said judge, then his 
office shall be deemed vacant, and he shall 
not be eligible for re-election by the lawyers 
for a specified number of years. 

It seems to me that, in the above, we have 
an outline, in the rough, of what would be 
a vast improvement over our present sys- 
tem, and possibly one than which none bet- 
ter can be devised. Surely the lawyers, who 
must know one another better than anyone 
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else can know them, can be depended on to 
nominate and elect the ablest, the best quali- 
fied, and the most upright of ‘their number to 
office. 

Might we not, under such a system, hope 
to establish almost a life tenure of office to 
a just and upright man of any political faith, 
for surely the people would not recall for light 
and trivial reasons knowing that they would 
have no voice in choosing a successor. Did 
I hear someone say “precedent?” Well, I for 
one am not, and do not intend to be, bound 
by precedent unless convinced that the prece- 
dent is right or cannot be improved upon. 
Shall we not try to improve the science, the 
machinery of administering justice, along with 
other sciences, or must law, and all that per- 
tains thereto, ever stand still for lack of a 
precedent, because there is no trail to follow? 


D. L. OLEson. 
Salt Lake City, Utah. 


Judge Pickering’s Impeachment. 


Editor Case AND CoMMENT :— 

During warm weather other lines keep me 
from office a good deal, and am unable to 
read the numbers of your publication as they 
come. Try to “catch up” in winter. Hence 
the fact that I have just read your article re- 
lating to impeachment; and, if no other has 
apprised you of the fact, I deem it but just 
to the memory of John Pickering, referred to 
therein, to say that I have been informed the 
real trouble with him was insanity,—probably 
paresis; that no smirch had appeared on an 
honorable record in his case prior to the creep- 
ing of this insidious malady; that his asso- 
ciates and friends, for some time aware of 
his condition, tried to get him to resign; that 
he, having that form of mental aberration that 
rendered him totally unaware that he was not 
of sound mind, refused to do so; and that 
finally the impeachment proceedings were re- 
sorted to as the only way remaining for his 
removal from office. 

A New HampsHire LAwyYeEr. 
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sue is wrong in declaring that custom pa to be followed simply because it is 
custom, and not because it is reasonable or just.—Pascal. 





Abatement — action on liquor bond — 
survival. What little authority there is on 
the question of the survival of a cause 
of action on a liquor dealer’s bond, after 
the death of the licensee, sustains for the 
most part, Koski v. Pakkala, 121 Minn. 
450, 141 N. W. 793, annotated in 47 
L.R.A.(N.S.) 183, in holding that where 
a right of action on a liquor dealer’s bond 
is given directly to persons injured in 
person, property, or means of support, 
such action is not an action in tort, but 
is an action upon the contract evidenced 
by the bond, and therefore does not abate 
by the death of the seller of the liquor. 


Agent — undisclosed principal — liability 
for services. One who negotiates with a 
broker to sell the stock of a corporation 
of which he is part owner, without dis- 
closing the names of the co-owners whom 
he states to exist, is held not entitled in 
Siler v. Perkins, 126 Tenn. 380, 149 S. 
W. 1060, while sharing in the benefits of 
the broker’s services, to avoid liability for 
the commissions, on the theory that he 
was merely agent for a disclosed princi- 
pal. 

The personal liability of one known to 
be an agent for an undisclosed principal 
is discussed in the note appended to the 
foregoing decision in 47 L.R.A.(N.S.) 
232. 


Arbitration — attempt to oust court — 
validity of agreement. An  unexecuted 
agreement to arbitrate all disputes which 


shall arise in the execution of a contract, 
both as to liability and loss, is held in 
Williams v. Branning Mfg. Co. 154 N. 
C. 205, 70 S. E. 290, to be no bar to a 
suit upon the contract, since it is void as 
an attempt to oust the courts of their ju- 
risdiction. 

An extensive note collating the de- 
cisions on the validity and binding force 
of arbitration agreements accompanies 
ped foregoing case in 47 L.R.A.(N.S.) 
337. 


Bank — special deposit — money left for 
distribution. Money delivered to a bank 
by an administrator and attorney in fact 
for heirs, to be held until receipts can 
be secured from them, when it is to be 
forwarded to them by bank draft, is held 
in the Washington case of Carlson v. 
Kies, 134 Pac. 808, 47 L.R.A.(N.S.) 317, 
to be a special deposit, which is entitled 
to preference when the bank goes into the 
hands of a receiver, although the bank 
commingles the money with its general 
funds, if cash in excess of the deposit 
remains in the possession of the bank at 
all times subsequent to the deposit, and 
passes into the hands of the receiver. 


Bank — transfer of deposit — receipt of 
draft — insolvency — loss. The loss 
caused by the closing of the doors of an 
insolvent bank after a check in its favor 
to transfer to it a deposit in another 
bank has been honored by a draft upon 
it by the former depository, which has 
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been received, but not carried through its 
books, is held in the California case of 
Plumas County Bank v. Bank of Ride- 
out S. & Co. 131 Pac. 360, to fall upon 
the depositor, and not upon the former 
depository, where the deposit had been 
placed to his credit, and the small over- 
draft which the transaction caused was 
subsequently made good, although the 
first check to cover the draft, received be- 
fore the doors were closed, was returned 
by an agent of the bank without au- 
thority. 

Courts are in harmony upon the prop- 
osition that title to a check credited by a 
bank other than the one upon which it 
is drawn, to the account of a depositor 
after its indorsement in blank by him, 
passes or does not pass to the bank, ac- 
cording to agreement, express or implied, 
between the parties, and that all presump- 
tions in favor of either the bank’s title 
or that of the depositor yield to such 
agreement. But they are not in harmony 
as to what facts in the transaction indi- 
cate an implied agreement or an inten- 
tion to pass or not to pass title. Accord- 
ingly it has been held, by the weight of 
authority, that the bare transaction, i. e., 
the passing of credit to the depositor aft- 
er indorsement and delivery, creates a 
presumption in favor of the passing of 
title to the bank, which presumption, of 
course, yields if there are other facts suf- 
ficiently strong to overcome it. While 
other courts hold that the check is pre- 
sumed to have been transferred only for 
collection, and that it requires stronger 
circumstances than the mere transaction 
of indorsement and credit to overcome 
the presumption. 

The recent decisions on title of check 
drawn on another bank, which has been 
credited to depositor, are gathered in the 
note appended to the foregoing case in 
47 L.R.A.(N.S.) 552, the earlier adju- 
dications having been collected in a note 
in 7 L.R.A.(N.S.) 694. 


Bills and notes — liability of indorser of 
overdue paper. Practically all of the cases 
involving the extent of liability of an in- 
dorser or assignor of a bill or note trans- 
ferred after maturity at a discount sus- 
tain McAdams v. Grand Forks Mercan- 
tile Co. 24 N. D. 645, 140 N. W. 725, an- 
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notated in 47 L.R.A.(N.S.) 246, in hold- 
ing that in the case of an indorsement or 
transfer of a negotiable instrument after 
its dishonor or maturity, and where the 
consideration passing between the in- 
dorsee and his indorser is not equal to the 
amount of the paper, the indorsee, in an 
action against the indorser, can recover 
ee the consideration he has actually 
paid. 


Constitutional law — equal protection of 
the laws — classification of railway em- 
ployees — police power. The modification 
of the fellow-servant rule as to railway 
employees, made by Ind. act of March 4, 
1893, § 1, is held in Louisville & N. R. 
Co. v. Melton, 218 U. S. 36, 54 L. ed. 921, 
30 Sup. Ct. Rep. 676, annotated in 47 
L.R.A.(N.S.) 84, not to offend against 
the equal protection of the laws clause of 
the Federal Constitution because con- 
strued as applying to all employees doing 
work essential to enable the carrying on 
of railway operations, and not as limited 
to those engaged in or about the move- 
ment of trains, but such general classifi- 
cation of railway employees is a proper 
exercise of the police power. It may be 
stated that by the more recent decisions, 
statutes abolishing the fellow-servant rule 
as to all corporations have been held in- 
valid in Indiana and Mississippi, but up- 
held in Arkansas ; that the South Dakota 
statute confined in its application to com- 
mon carriers has been held invalid by the 
Federal circuit court of appeals; that 
statutes abolishing the fellow-servant rule 
as to railroads and mines have been up- 
held in Missouri and Oklahoma; that 
statutes applying to railroads only have 
been upheld in Alabama, Indiana, Ne- 
braska, North Carolina, Texas, and Wis- 
consin; and that the Federal and Michi- 
gan statutes confined to common carriers 
by railroad have been upheld. 

A statute abolishing entirely the fel- 
low-servant doctrine has been sustained 
in Colorado, while statutes establishing 
the superior servant doctrine have been 
upheld in Mississippi, Texas, and Vir- 
ginia; and in California a statute estab- 
lishing the departmental doctrine, and 
abolishing the defense afforded by the 
fellow-servant rule where the negligent 
servant was at work at another machine 
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than that at which the injured servant 
was at work, has also been upheld. 


Contract — illegal — proof in defense. 
While there are numerous cases in which 
actions upon promissory notes or other 
executory contracts have been defeated 
upon the ground that the real consider- 
ation for defendant’s promise was illicit 
relations, the first case involving the ques- 
tion whether an action in form upon an 
executory contract, to recover money ac- 
tually paid or advanced, can be defeated 
upon the ground that the real consider- 
ation was illicit relations, is the West 
Virginia decision of Lanham v. 
Meadows, 78 S. E. 570, annotated in 47 
L.R.A.(N.S.) 592, which holds that if 
a party to an illegal agreement, by proof 
of part of the facts constituting the 
transaction out of which it grew, makes 
a prima facie case for recovery against 
the other party without disclosing the 
illegality, the defendant’s guilty partici- 
pation in the transaction does not pre- 
clude him from proving as matter of de- 
fense the illegal part of the contract. 


Domicil — for purpose of divorce — ef- 
fect of intention. Intention by one re- 
moving with all his effects from a town 
which is not his domicil of origin, to 
retain his residence there, is held in the 
Vermont case of Turner v. Turner, 88 
Atl. 3, 47 L.R.A.(N.S.) 505, not suffi- 
cient to effect that result for the pur- 
pose of conferring jurisdiction of a di- 
vorce proceeding, if he has in that place 
neither property nor home nor place to 
which he has a right to return. 


Eminent domain — disqualification of 
commissioner — property subject to assess- 
ment. One whose property is subject to 
assessment to pay for land taken by a 
city under right of eminent domain is 
held in Re Rochester, 208 N. Y. 188, 101 
N. E. 875, not competent to act as a 
commissioner in the condemnation pro- 
ceeding, although the statute makes in- 
competent only those interested in the 
property to be taken. 

The decisions as to what interest will 
disqualify a person to serve as a com- 
missioner or juror in eminent domain 
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proceedings are presented in the note ac- 
companying the foregoing case in 47 
L.R.A.(N.S.) 151. 


Evidence — res gestee — remote decla- 
rations. A statement by the conductor of 
a train which broke in two and injured 
an employee thereon, as to the cause of 
the break, made a half hour after he 
had ascertained it, in response to a ques- 
tion by the injured person, is held in 
Callahan v. Chicago, B. & Q. R. Co. 47 
Mont. 401, 133 Pac. 687, 47 L.R.A. 
(N.S.) 587, not admissible in evidence 
in an action to hold the railroad company 
liable for the injury, under a statute 
making admissible declarations which 
form part of the transaction which is it- 
self the fact in dispute or evidence of 
such fact. 


Fraudulent conveyance — existing equi- 
ties — contingent liability for rent. The 
contingent liability of an unreleased as- 
signor of a leasehold for rent is held in 
Sallaske v. Fletcher, 73 Wash. 593, 132 
Pac. 648, to be an existing equity within 
the meaning of a statute providing that 
a conveyance by a man to his wife shall 
not affect existing equities in favor of 
creditors of the grantor at the time of 
the transfer. 

The question whether or not convey- 
ances by persons such as sureties, guar- 
antors, indorsers, etc., who are contin- 
gently liable, are within the statutes 
avoiding fraudulent conveyances or 
transfers as against the original obligee 
or his transferee or creditors, is dis- 
cussed in the note appended to the fore- 
going case in 47 L.R.A.(N.S.) 320. 


Gas — right of home company to supply. 
The first case to pass upon the right of 
a municipality to compel one who, pur- 
suant to rights acquired in public streets 
prior to the incorporation of the mu- 
nicipality, has maintained pipes, etc., for 
the supply of water or other commodities 
of general public use therein, to secure a 
franchise, seems to be the Alabama case 
of Cloverdale Homes v. Cloverdale, 62 
So. 712, 47 L.R.A.(N.S.) 607, which 
holds that a corporation organized to de- 
velop a tract of residence property not 
within the limits of a municipal corpo- 
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ration, which, having no authority to en- 
gage in the business of supplying gas, 
has authority to contract for a supply of 
gas for its patrons, and enters into a con- 
tract with a gas company to supply such 
patrons through mains laid by it, can- 
not, where the fee of the street is in 
abutting owners and it secures permis- 
sion to lay its mains from the county au- 
thorities, be compelled to secure a public 
service franchise by the municipality 
when it is incorporated, which will com- 
pel it to supply all applicants, as a con- 
dition to permitting its patrons to open 
the street to tap its mains. 


Guardian and ward — failure to redeem 
from mortgage — accounting-laches. In an 
action brought by the plaintiff against 
the devisees of his former guardian, and 
the heirs and devisees of the guardian’s 
bondsmen, to charge them with liabil- 
ity because of the failure of the guardian 
to redeem certain property of his ward 
from a mortgage foreclosure sale, the 
action being brought thirty-five years 
after the foreclosure, and twenty years 
after the ward became of age, the only 
excuse given for the delay being that he 
was not apprised of his ownership of 
the mortgaged land or his rights under 
the guardianship until shortly before 
suit, it is held in Sweet v. Lowry, 123 
Minn. 13, 142 N. W. 882, that the com- 
plaint affirmatively shows laches, and 
that a demurrer was properly sustained. 

The decisions regarding limitation of 
actions or suits to compel a guardian 
to account or to recover on his bond 
are gathered in the note appended to the 
foregoing case in 47 L.R.A.(N.S.) 451. 


Guardian — desire of old man to marry. 
Often, and perhaps in the majority of 
cases where children ask for the ap- 
pointment of a committee for their fath- 
er, and he is a widower, the cause of 
their action is the fear that the property 
of the parent will be absorbed by woman 
in general or in particular; yet there 
seems to be very little about it in the law 
digests. 

The Oklahoma case of Hogan v. Lee- 
per, 133 Pac. 190, annotated in 47 L.R.A. 
(N.S.) 475, holds that the fact that a 


man seventy-six years of age desires to 
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marry is not sufficient ground for the 
appointment of a guardian of his prop- 
erty. 


Husband and wife — right to pledge 
credit for necessaries. A man who fur- 
nishes his wife, with whom he is living, 
an allowance sufficient to purchase the 
necessaries for the family is held in the 
New Jersey case of James McCreery & 
Co. v. Martin, 87 Atl. 433, annotated in 
47 L.R.A.(N.S.) 279, not liable for 
goods of the general description of nec- 
essaries furnished to her on credit which 
he has forbidden her to pledge. 


Infant — lease — right to recover pay- 
ments made. An infant who leases real 
estate under a contract by which he is 
to pay rent for a certain number of 
months, after which he is to receive a 
deed for the premises, and under which 
failure to make payments will create a 
forfeiture of his rights, is held entitled 
in the Alabama case of Ex parte Mc- 
Ferren, 63 So. 159, in case he never 
takes possession of the property, and his 
contract is forfeited during his minority, 
to recover the payments which he has 
made under the contract. 

The decisions dealing with infants as 
lessees are gathered in the note append- 
ed to the foregoing case in 47 L.R.A. 
(N.S.) 543. 


Insurance — by carrier — duty to ac- 
count to shipper. The owner of a vessel 
which insures the cargo for account of 
whom it may concern, and collects the 
insurance on it, upon loss of the cargo 
by fire, for which he is not liable to the 
shippers, because of limitation of liabil- 
ity proceedings, is held in Symmers v. 
Carroll, 207 N. Y. 632, 101 N. E. 698, 
annotated in 47 L.R.A.(N.S.) 196, liable 
to account to them for the money col- 
lected, and cannot retain the same for 
his own use. 


Insurance — in favor of paramour — 
enforceability. That a life insurance pol- 
icy taken out by a man in favor of his 
paramour, with whom he is illegally liv- 
ing as his wife, may be collected by her, 
is held in the Oregon case of Mutual L. 
Ins. Co. v. Cummings, 133 Pac. 1169, 
47 L.R.A.(N.S.) 252. 
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It seems generally that, in order to en- 
title one designated as beneficiary as 
wife of insured to receive the fund, no 
formal ceremony of marriage is neces- 
sary, provided they live together in good 
faith as husband and wife. 


Insurance — undertaking to defend law- 
suits — right to do business. Undertaking 
to meet the expense of defending suits 
against physicians for civil malpractice, 
to the total expenditure of a specified 
amount, for compensation, is held in 
Physicians’ Defense Co. v. Cooper, 118 
C. C. A. 50, 199 Fed. 576, to be insurance 
within the meaning of a statute requir- 
ing the filing of a bond and securing au- 
thority, to be entitled to do business in 
the state. 

The decisions on what constitutes in- 
surance are gathered in the note accom- 


panying the foregoing case in 47 L.R.A.- 


(N‘S.) 290. 


Landlord and tenant — implied warranty 
of fitness. In the lease of a building for 
mercantile purposes, there is held in the 
Oklahoma case of Horton v. Early, 134 
Pac. 436, 47 L.R.A.(N.S.) 314, to be no 
implied warranty that it is suitabie o1 
properly adapted for the uses to which 
it is applied, nor that it shall continue to 
be suitable for the lessee’s use or busi- 
ness, or safe from exposure to danger 
from the elements. 


Libel — newspaper — effect of care and 
good faith. It is generally held that a 
mistake in identity, although honestly 
made, is no defense to an action for 
libel; that it is admissible, however, in 
mitigation of damages. 

A newspaper, it is decided in the Mas- 
sachusetts case of Sweet v. Post Pub. 
Co. 215 Mass. 450, 102 N. E. 660, anno- 
tated in 47 L.R.A.(N.S.) 240, cannot 
escape liability for libel for publishing 
sensationally and with descriptive par- 
ticulars, that a certain person was one 
of those who it states was indicted for 
crime, if such person was not in fact the 
one indicted, because of the fact that it 
was honestly mistaken after a bona fide 
attempt in the exercise of reasonable 
care and diligence to get the facts for 
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publication, on account of the similarity 
in the names of the two persons. 


Lien — vendors — enforcement by vend- 
ors’ creditors. A creditor of a vendor 
who conveys property on condition that 
the vendee shall satisfy the creditor’s 
claim is held entitled in Zeiser v. Cohn, 
207 N. Y. 407, 101 N. E. 184, to enforce 
the vendor’s implied lien for the satis- 
faction of the claim, although it was un- 
liquidated at the time of the conveyance. 

This case holds that the fact that a 
substantial part of the property trans- 
ferred by a debtor on consideration of 
the payment of his debt was personalty 
does not prevent the enforcement of a 
lien in behalf of the creditor, if the prom- 
ise in his favor was concealed from him 
until the personalty was dissipated. 

The right of a creditor of a vendor to 
the benefit of the vendor’s lien is dis- 
cussed in the note accompanying the 
— decision in 47 L.R.A.(N.S.) 
186. 


Limitation of actions — nonresidence — 
effect. The residence out of the state 
which suspends the running of the IlIli- 
nois statute of limitations in that state 
is held in the Oklahoma case of Fidel- 
ity & D. Co. v. Sheahan, 133 Pac. 228, 
to be the fixed abode entered into with 
the intention to remain permanently, at 
least for a time, for business or other 
purposes. 

The decisions as to what constitutes 
residence out of a state, within the mean- 
ing of the statute of limitations, are col- 
lected in the note appended to the fore- 
going case in 47 L.R.A.(N.S.) 309. 


Limitation of action — on judgment — 
when begins torun. There is very little 
direct authority as to whether the run- 
ning of the statute of limitations against 
a judgment is postponed until the ex- 
piration of the time for appeal or mo- 
tion to avoid, and the few cases on the 
subject are in conflict. 

The Utah case of Sweetser v. Fox, 
134 Pac. 599, 47 L.R.A.(N.S.) 145, 
which seems to be well reasoned and 
sound, holds that the limitation period 
upon a judgment begins to run from 
the time of its rendition or entry, and 
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not from the expiration of the time for 
review on appeal, if no appeal is in fact 
taken, notwithstanding a provision that 
an action shall be deemed to be pending 
from the time of its commencement un- 
til its final determination upon appeal, 
or until the time for appeal has passed, 
unless the judgment is sooner satisfied. 


Marshaling — mortgages — personal lia- 
bility of claimant. The owner of a tract 
of land, who gives a mortgage upon it 
and then conveys it in consideration of 
the buyer assuming the mortgage debt 
and giving him a note for the rest of 
the purchase price, secured by a second 
mortgage on a part of the tract, is held 
in the Kansas case of Newby v. Nor- 
ton, 90 Kan. 317, 133 Pac. 890, anno- 
tated in 47 L.R.A.(N.S.) 302, not pre- 
cluded by the fact that he is personally 
liable for the payment of the first mort- 
gage, from requiring a marshaling of se- 
curities, so that the parcel of land on 
which he has no lien shall be appropri- 
ated to the payment of the first mortgage 
before the remainder of the tract is re- 
sorted to for that purpose. 


Master and servant — abolition of fellow- 
servant rule — purview of statute. A sec- 
tion man engaged in track repairing, who 
is injured by the negligence of a fellow 
laborer, is held in Missouri P. R. Co. v. 
Smith, 82 Kan. 248, 108 Pac. 76, 2 N. 
C. C. A. 611, 47 L.R.A.(N.S.) 113, to 
be within the protection of the fellow- 
servant act. 

That a lumber company operates a 
railroad for the carriage of logs is held 
in Twiddy v. Dare Lumber Co. 154 N. 
C. 237, 70 S. E. 282, 47 L.R.A.(N.S.) 
135, not to bring employees engaged ex- 
clusively in sawing logs in the loading 
yard, preparatory to their being placed 
on the cars, within the operation of a 
statute abolishing the fellow-servant rule 
with respect to employees of railroad 
companies. 

Substituting new wheels for old on 
an engine in a repair shop of a railroad 
is held in Slaats v. Chicago, M. & St. 
P. R. Co. 149 Iowa, 735, 129 N. W. 63, 
Ann. Cas. 1912D, 642, 47 L.R.A.(N.S.) 
129, not “connected with the use and 
operation” of the railway within the 
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meaning of a statute abolishing the fel- 
low-servant rule in case of wrongs so 
connected, although the engines to be re- 
paired rest on rails connected with the 
main track of the system and therefore 
a helper injured by the starting by a fel- 
low servant without warning, while he 
is in a position of danger, of an engine 
to move another upon which such sub- 
stitution is being made, cannot hold the 
railroad company liable for the injury. 
And an injury received by a fall from 
a hand car is held in Richey v. Cleve- 
land, C. C. & St. L. R. Co. 176 Ind. 542, 
96 N. E. 694, 47 L.R.A.(N.S.) 121, not 
to be within a statute making employers 
liable for injuries by employees in the 
operation of a railroad, since the hazard 
is not so peculiar as to come within a 
proper classification of perils for which 
railroads alone may be rendered liable. 
The construction placed upon the fel- 
low-servant statutes differs greatly in the 
various jurisdictions. The narrow con- 
struction placed upon them by the ear- 
lier decisions, which limited their appli- 
cation to servants who were subjected to 
the peculiar hazards of operating rail- 
roads, has been repudiated in pracuically 
all of the new jurisdictions, where the 
application of the statute has been broad- 
ened to embrace all classes of employees. 
A note presenting the recent decisions 
on employees and employments within 
the purview of statutes abrogating the 
fellow-servant rule accompanies the fore- 
going cases in 47 L.R.A.(N.S.) 113, the 
earlier adjudications having been gath- 


ered in a note in 18 L.R.A.(N.S.) 477. 


Master and servant — assumption of risk 
— weather conditions. Where the plain- 
tiff, a carpenter of experience, was em- 
ployed to repair a pitched roof upon de- 
fendant’s shed, and, having worked 
thereon for two days, upon the third day 
slipped upon snow and ice which col- 
lected while he was working, and fell 
from the roof, injuring himself, it is held, 
in Peterson v. American Ice Co. 83 N. 
J. L. 579, 83 Atl. 872, 47 L.R.A.(N.S.) 
144, that the danger incident to the snow 
and ice upon the roof was as obvious to 
the plaintiff as to the master, and was a 
risk assumed by the plaintiff in the per- 
formance of his work. 
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Master and servant — Federal employers’ 
liability act — who protected by. A rail- 
road fireman who, in accordance with his 
contract, is obeying an order to report 
at a station for transportation to relieve 
the crew of an interstate train, is said in 
Lamphere v. Oregon R. & Nav. Co. 116 
C. C. A. 156, 196 Fed. 336, 47 L.R.A. 
(N.S.) 1, to be employed in interstate 
commerce, and the railroad company is 
held liable under the Federal employers’ 
liability act for his negligent killing by 
fellow servants also engaged in inter- 
state commerce, while crossing the track 
at the station where he was ordered to 
report. 

So, a member of a switching crew in- 
jured while attempting to move on a 
switch a tank car loaded with oil for 
engines running between states, as well 
as for his own, which is engaged in mov- 
ing cars between switches and the main 
track where they are left and taken up 
by interstate trains for transportation 
into other states as well as to points 
within the state where he is located, is 
held in the Oregon case of Montgomery 
v. Southern P. Co. 64 Or. 597, 131 Pac. 
507, 47 L.R.A.(N.S.) 13, although his 
duties are all performed in one state, to 
be employed in interstate commerce 
within the operation of the Federal em- 
ployers’ liability act. 

And an employee engaged in repla- 
cing a bolt in the brake beam of the ten- 
der of an engine engaged in interstate 
commerce, while it is on a switch track 
at a terminal station being prepared for 
the return trip, is held in Baltimore & 
O. R. Co. v. Darr, 204 Fed. 751, 47 
L.R.A.(N.S.) 4, to be within the pro- 
tection of the Federal employers’ liability 
act. 

So, an operator of a railroad pump- 
ing plant which furnishes water for in- 
terstate and cross-state engines is held 
in Horton v. Oregon-Washington R. & 
Nav. Co. 72 Wash. 503, 130 Pac. 897, 
47 L.R.A.(N.S.) 8, employed in inter- 
state commerce while riding from his 
home to his work on a hand car fur- 
nished by the company for that purpose, 
so as to be within the operation of the 
Federal employers’ liability act if in- 
jured by those, during that time, in 
charge of an interstate train. 
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The decisions treating of the constitu- 
tionality, application, and effect of the 
Federal employers’ liability act are gath- 
ered in a note which accompanies the 
foregoing cases in 47 L.R.A.(N.S.) 38. 


Master and servant — jostling customer 
— liability. The question whether the 
master is liable for injuries caused by 
the negligence of his servant in coming 
in personal contact with a third person, 
where the servant is not in charge of 
instrumentalities belonging to the master, 
seems to have been presented for the first 
time in Ryan v. Keane, 211 Mass. 543, 98 
N. E. 590, 47 L.R.A.(N.S.) 142, which 
holds that a liveryman is liable for injurv 
to a customer through the act of his em- 
ployee in negligently or wilfully colliding 
with the customer while he is returning 
to the stable after having assisted in pre- 
paring a rig for use a short distance 
therefrom. 


Master and servant — low tunnel over 
railroad — liability for injury. A railroad 
company which maintains a tunnel with 
the roof lower in the middle than at the 
ends is held liable in Cincinnati, N. O. 
& T. P. R. Co. v. Jones, 113 C. C. A. 
55, 192 Fed. 769, 3 N. C. C. A. 840, 
annotated in 47 L.R.A.(N.S.) 483, for 
the death of a brakeman who, without 
knowledge of the danger, is killed by 
coming in contact with the roof while he 
is on top of the car, where his duties 
require him to be. 


Master and servant — simple tools — in- 
spection. That a master is under no ob- 
ligation to inspect strips of lumber or 
sticks furnished to the operator of a lath 
machine to keep clear the chute carrying 
the sawdust from the machine is held in 
the Arkansas case of Fordyce Lumber 
Co. v. Lynn, 158 S. W. 501, 47 L.R.A. 
(N.S.) 270. 


Master and servant — standing engine — 
threatening collision — fright of engineer — 
liability. The question of the duty of a 
railroad company to notify train men of 
cars standing on spurs in close proximity 
to the track was considered for the first 
time in the Alabama case of Stewart v. 
Nashville, C. & St. L. R. Co. 61 So. 73, 
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47 L.R.A.(N.S.) 327, which holds that 
a railroad company is not liable for in- 
jury to an engineer who leaps from his 
engine upon seeing the headlight of an- 
other engine a short distance ahead ap- 
parently on the main track, but in fact 
on a spur, because of failure to warn 
him of the existence of the spur, or be- 
cause of leaving an engine standing so 
near the main track with headlight burn- 
ing. 


Principal and agent — right of agent to 
secure lease of property where business is 
conducted. A newspaper employee, upon 
learning in the course of, or by reason 
of, his employment, that the premises on 
which the paper is published are of pecu- 
liar value to the business, is held not en- 
titled, in Essex Trust Co. v. Enwright, 
214 Mass. 507, 102 N. E. 441, annotated 
in 47 L.R.A.(N.S.) 567, to secure with- 
out his employer’s knowledge the lease- 
hold himself, and hold it as his own, to 
the injury of the employer. 


Railroad — license to use tracks — post- 
ing signs — effect. That a railroad com- 
pany which has permitted the use of its 
tracks by pedestrians between two points 
cannot relieve itself from the obligation 
to use reasonable care in handling its 
trains there by merely posting “no tres- 
pass” signs along the tracks, is held in 
Great Northern R. Co. v. Thompson, 
118 C. C. A. 79, 199 Fed. 395, annotated 
in 47 L.R.A.(N.S.) 506. 


Receiver — for railroad — suit against 
— service on station agent. The appoint- 
ment of a receiver to operate and man- 
age a railroad, with authority to defend 
suits against the road, is held in the 
Michigan case of Ennest v. Pere Mar- 
quette R. Co. 142 N. W. 567, annotated 
in 47 L.R.A.(N.S.) 179, not to prevent 
the service of papers necessary to insti- 
tute such actions on station agents, in 
accordance with a statute permitting 
service of process upon any railroad 
company in the state upon any station 
agent along the line of such company, 
if the receiver continues the agents in 
office with directions to perform the 
duties theretofore performed by them. 

There is a difference of opinion on 


this question. In some jurisdictions it 
is held that the court obtains jurisdic- 
tion of the railroad company by service 
upon the agent notwithstanding the ap- 
pointment of a receiver. 

Upon the other hand, it is held in 
some cases that such service is of no 
effect against the corporation, upon the 
ground that the person served, though 
exercising the functions of a railroad 
employee, was the agent of the receiver. 


Schools — legislature — power to pre- 
scribe subjects taught. The power and 
authority to prescribe subjects to be 
taught in the public schools resides pri- 
marily in the legislature, and may be 
directly exercised by it, although it is 
often delegated to the local authorities. 

In the Minnesota case of Associated 
Schools v. School Dist. 122 Minn. 254, 
142 N. W. 325, annotated in 47 L.R.A. 
(N.S.) 200, it is held that the power of 
the legislature to impose a system of 
public school education upon local com- 
munities is not limited to the common 
branches. If the legislature sees fit to 
require public education of boys in that 
which pertains to successful agriculture, 
and of girls in that which pertains to 
successful housekeeping, it has the 
power to do so. 


Servant — assumption of risk — fall of 
material. It is a general rule that serv- 
ants whose place of work is in close 
proximity to stacks of material, such as 
lumber, sacks of cement, flour, and other 
material, will be held to assume the 
risk of the fall of such materials, where 
there is no concealed danger and the 
only risk of injury is that caused by the 
operation of the natural law of gravity. 

So, it is held in Deaton v. Abrams, 60 
Wash. 1, 110 Pac. 615, annotated in 47 
L.R.A.(N.S.) 266, that an experienced 
employee in a wood yard assumes the 
risk of injury from the fall of piles of 
wood which are too high to be safe. 


Surety — director of corporation — ex- 
tension — effect. Where one of the prin- 
cipal stockholders, who is also a director, 
signs a note with the corporation, given 
to raise money for its benefit, intending 
to be bound only as a surety, he is held 
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in the Kansas case of First Nat. Bank 
v. Livermore, 90 Kan. 395, 133 Pac. 
734, annotated in 47 L.R.A.(N.S.) 274, 
not entitled to the same liberality of 
treatment that the law accords to volun- 
teer sureties ; and where the corporation 
is granted a valid extension of time, 
without his knowledge, he is not thereby 
released from liability, unless he suffers 
some injury therefrom. 


Water — changing river channel — in- 
terference with tailrace — liability of mu- 
nicipality. A municipal corporation which 
is given statutory authority over its 
roads and bridges, and to clean out and 
repair the waterways under its charge, 
is held not liable in Chase-Hibbard Mill. 
Co. v. Elmira, 207 N. Y. 460, 101 N. E. 
158, for injury to a mill owner who, 
under statutory authority, places a dam 
across a stream within its limits which 
had been declared by statute to be a 
public highway, by restoring an old 
channel of the river which had become 
filled with débris in such a manner as to 
cast the current through a new channel 
against and threaten to undermine a 
bridge abutment, the effect of which 
restoration is to interfere with the flow 
in the tailrace and set back the water 
on the wheels. 

The liability of a municipality for 
damages, by changing the channel or 
course of a stream, is the subject of the 
note appended to the foregoing case in 
47 L.R.A.(N.S.) 470. 


Water — interference with flow — tres- 
pass. A railroad company is held in 
Gordon v. Ellenville & K. R. Co. 195 
N. Y. 137, 88 N. E. 14, not liable in tres- 
pass for injuries to an abutting farm by 
water from a mountain stream which 
emptied into an abandoned canal, the 
bed of which was narrowed by the con- 
struction of the railroad embankment, so 
that it was not sufficient to carry the 
water of a freshet, which consequently 
tore out a portion of the embankment 
and overflowed the adjoining land, to its 
injury, where there was nothing to show 
that the result was one which must 
necessarily have ensued from the con- 
struction of the embankment. 

The distinction between taking or 
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damaging property, and consequential in- 
juries for which no recovery can be had, 
is discussed in the note appended to the 
ow decision in 47 L.R.A.(N.S.) 
462. 


Water — pollution by sewage — com- 
pensation. The great weight of authority 
is to the effect that a municipal corpora- 
tion which discharges sewage into a 
stream to the material damage of a ri- 
parian proprietor is bound in some form 
to compensate him for such damage, al- 
though the municipality is free from neg- 
ligence, and the damages are necessarily 
incident to the discharge of the sewage 
at the point in question. 


This rule is supported by the Arkansas 
case of McLaughlin v. Hope, 155 S. W. 
910, annotated in 47 L.R.A.(N.S.) 137, 
which holds that the turning of sewage 
by a municipal corporation into a stream, 
to the injury of lower riparian property, 
is within a constitutional provision re- 
quiring compensation for damaging prop- 
erty for public use. 


Will — mistake in name — extrinsic evi- 
dence. That the legatee in a will may be 
shown by extrinsic evidence to be an- 
other than the person named as legatee, 
although the name used applied to an 
existing person, is held in Siegley v. 
Simpson, 73 Wash. 69, 131 Pac. 479, an- 
notated in 47 L.R.A.(N.S.) 514. 


Witness — convict — pardon — effect. 
That a full pardon of a convict restores 
his capacity as a witness is held in 
Thompson v. United States, 120 C. C. A. 
575, 202 Fed. 401, annotated in 47 L.R.A. 
(N.S.) 206. 

This decision conforms to the general 
rule which is that the competency of a 
witness who has been convicted on a 
charge of having committed an infamous 
or felonious crime is restored by a full 
and complete pardon. 


Witness — effect of commutation of sen- 
tence. That commutation of a sentence 
for crime does not prevent the introduc- 
tion of the conviction in evidence, to af- 
fect the credibility of the convict as a 
witness, is held in Rittenberg v. Smith, 
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214 Mass. 343, 101 N. E. 989, annotated 
in 47 L.R.A.(N.S.) 215. 

The true rule seems to be that the con- 
viction may be shown in evidence al- 
though a full pardon has been granted; 
that the question of credibility is for the 
jury; but that the facts connected with 
the issuing of the pardon should also be 
shown. 


Witnesses — self-crimination — use of 
bankrupt’s books. That the books of a 
bankrupt which have been transferred to 
the trustee in accordance with the bank- 
rupt act of July 1, 1898 (30 Stat. at L. 
565, chap. 541, U. S. Comp. Stat. Supp. 
1911, p. 1511), § 70, may be produced 
before the grand jury and before the 


petit jury at the trial of the bankrupt 
for concealing money from the trustee, 
without infringing the bankrupt’s consti- 
tutional privilege against self-crimina- 
tion, is held in Johnson v. United States, 
228 U. S. 457, 57 L. ed. 919, 33 Sup. Ct. 
Rep. 572, annotated in 47 L.R.A.(N.S.) 
263. 


Writ — service by publication — delay 
in order — effect. Delay of a month 
after an affidavit for publication of sum- 
mons in a divorce proceeding, before an 
order for service is made, is held in the 
Utah case of Atkinson v. Atkinson, 134 
Pac. 595, annotated in 47 L.R.A.(N.S.) 
499, to render the service void, and the 
court acquires no jurisdiction of the de- 
fendant under it. 


Recent English and Canadian Decisions 


[Note-—The more important of these decisions will be reperted, with full annotation, in 


British Ruling Cases. ] 


Broker — commission payable out of pur- 
chase money — forfeiture of purchaser's 
deposit. That a broker whose commis- 
sion for bringing about a sale is, by 
agreement of the parties, to be paid out 
of the purchase money, has no claim 
upon a deposit made by the purchaser 
which becomes forfeited upon his failure 
to perform his contract, is held in Fletch- 
er v. Campbell, 29 Ont. L. Rep. 501, 
where the view is taken that in such a 
case the deposit is not purchase money, 
though it is to go in part payment there- 
of if the sale goes on, but is merely a 
security for completion of the purchase. 


Building contract — stipulated penalty for 
delay — delay caused by extra work. That 
a stipulation in a building contract that 
the contractor will pay a fixed sum for 
every day of delay beyond a date fixed 
for the completion of the work, as liqui- 
dated damages, is superseded by a subse- 
quent contract to have additional work 
done, the doing of which delays the com- 
pletion of the work originally contracted 
for, is held in Papineau v. Guertin, Rap. 
Jud. Quebec 22 B. R. 529. 


Corporation — floating charge — deben- 
tures ranking pari passu — equalization of 


interest. Holders of debentures charged 
by way of floating security to rank pari 
passu as a first charge on the property 
of a company, “without any preference or 
priority over one another,” are not en- 
titled, upon enforcement of the security, 
to have the assets applied in equalizing 
them with respect to the interest re- 
ceived, before distributing the assets. Re 
Midland Express [1914] 1 Ch. 41. 


Highways — proper use — unharnessing 
of horse. One who permits his horse, 
while it is being unharnessed, to stand 
in a public lane upon which his stable 
abuts, is making a proper and reasonable 
use of the lane, and so is entitled to re- 
cover damages for the loss of the horse, 
which, in stepping out of the shafts in 
the darkness of the night, fell into an 
excavation extending into the lane which 
had negligently been left unguarded. 
McLean v. Crown Tailoring Co. 29 Ont. 
L. Rep. 455. 


Mortgage — redemption — giving col- 
lateral security — fraud of mortgagee. One 
who has given a mortgage on land to se- 
cure a loan, and who has also, by way of 
collateral security, transferred certain 
stock which the mortgagee has converted 
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to his own use, is entitled, as against a 
transferee of the mortgage subsequent to 
the conversion, to a discharge upon pay- 
ing the difference between the amount 
secured and the value of the collateral. 
De Lisle v. Union Bank [1914] 1 Ch. 22. 


Parent and child — duty to furnish medical 
attendance — refusal to consent to operation. 
The refusal of a parent to consent to an 
operation on a child for adenoids, neces- 
sitating the administration of an anesthet- 
ic, may constitute a violation of a stat- 
ute making it an offense for the parent 
of a child wilfully to neglect the child in 
a manner likely to cause injury to the 
child’s health, and providing that a fail- 
ure to furnish medical aid may constitute 
such neglect. Whether such a refusal 
amounts to a breach of the statutory duty 
is one of fact to be decided in each case 
on the evidence; and in deciding that 
question the nature of the operation and 
the reasonableness of the parent’s refusal 
to permit it must be taken into consid- 
eration. Oakey v. Jackson [1904] 1 K. 
B. 216. 


Shipping — bill of lading — transship- 
ment at shipper’s risk. That the words, “at 
shipper’s risk,” in a through bill of lad- 
ing which provides that the goods are to 
be transshipped at an intermediate port 
at shipper’s risk, do not extend to exempt 
the carrier from loss occurring in the 
process of transshipping occasioned by 
the sinking of an unseaworthy lighter, 
the risks referred to being other risks 
than that of a breach of the fundamental 
obligation of the shipowner in respect of 
seaworthiness,—is held in The Galileo 
[1914] P. 9. 


Waters — sudden rise — overflow of 
mill pond — liability. In McDougall v. 
Snider, 29 Ont. L. Rep. 448, it is held 
that the well-known doctrine of Rylands 
v. Fletcher, L. R. 3 H. L. 330, 1 Eng. 
Rul. Cas. 235, 6 Mor. Min. Rep. 129, that 
a person who for his own purposes brings 
on his land and collects and keeps there 
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anything likely to do mischief if it es- 
capes must keep it in at his peril, and, 
if he does not do so, is prima facie an- 
swerable for all damage which is the 
natural consequence of its escape,—does 
not apply to impose upon the owners of 
a milldam, the flood gates of which had 
been closed on account of a shortage of 
water, liability for the damage caused by 
its overflow, where, when the mill was 
shut down for want of sufficient water to 
run it, there was no reason to apprehend 
any abnormal rise in the height of the 
water, and nothing to suggest that excep- 
tional precautions would be necessary to 
prevent the banks of the mill pond being 
overflowed, or to prevent damage being 
done to plaintiff's property. 


Wills — killing of testator by beneficiary 
— conviction of manslaughter. On grounds 
of public policy, it has been held that 
one who has been convicted of murder 
will not be permitted to take under the 
will of his victim. That the same princi- 
ple governs a case where the beneficiary 
has been convicted of manslaughter only 
is held in Re Hall [1914] P. 1. Hamilton, 
L. J. said: “The distinction seems to me 
either to rely unduly upon legal classifi- 
cation, or else to encourage what, I am 
sure, would be very noxious,—a senti- 
mental speculation as to the motives and 
degree of moral guilt of a person who 
has been justly convicted and sent to 
prison.” 


Workmen’s compensation — incapacity 
arising from imprisonment. Another case 
(McNally v. Furness, W. & Co. [1913] 
3 K. B. 605) under the English work- 
men’s compensation act, which is inter- 
esting for novelty rather than its general 
usefulness, holds that a workman who, 
while still partially incapacitated as the 
result of an accident, has been arrested 
and sentenced to imprisonment for 
crime, is not thereby deprived of his 
right to be paid compensation, though 
such imprisonment also incapacitates 
him from earning wages. 








Let us not wonder if something happens which 


never was before.—Plutarch, 





Farming Underground. Probably the 
most remarkable farm in the world is lo- 
cated in Missouri, 75 feet underground, 
near the city of Springfield. True, there 
are small caves in France devoted to the 
growth of mushrooms, but the Missouri 
cavern produces not only mushrooms, but 
rhubarb and celery in large quantities, 
to say nothing of frogs in season. It is 
owned and farmed by Robert Smith, who 
finds his labors highly profitable. 
Throughout the year the cavern, through 
which flows a gentle stream, maintains a 
temperature of 60 degrees. It is devoid 
of undue dampness and is freshened with 
a steady current of air. Twelve years 
ago Smith, then a resident of St. Louis, 
went farm hunting, and finally selected 
the property which he has since made 
one of the most exceptional places in the 
world. It was necessary to carry great 
quantities of rich earth into the cavern 
after the owner decided to go in for 
mushrooms. This venture proving suc- 
cessful, he experimented with rhubarb, 
and then found the underground farm an 
excellent place to bleach celery. Both 
rhubarb and celery are transplanted after 
obtaining a good start outside. The frogs 
are caught in a netted pond at the mouth 
of the cave.—The Argonaut. 


Blazing the Trail. One of the Federal 
attorneys in a western state received a 
message of some three hundred words 
just after the Federal pure food law was 
enacted, instructing him to go to a neigh- 
boring city in his district and seize a 
quantity of canned goods that was sus- 
pected of being impure. He acknowl- 
edged receipt of the wire, and promised 
his superior at Washington that he would 
proceed at once. The next step was to 


take down his Federal Statutes and to 
examine the law, which he had never 
read and with which he had but a very 
limited acquaintance. He scanned the 
statute carefully, and, when he reached 
the penal clause, saw that the proceed- 
ings to condemn impure food products 
must, so far as possible, conform with 
the rules of admiralty practice. Here is 
where he met his first puzzle. He knew 
no more of admiralty procedure than he 
did of the laws of Russia. He exam- 
ined his library but found nothing there. 
He consulted his Federal procedure texts 
and found nothing there. In his search 
he found that the information to be filed 
was called a “libel,” but aside from that 
there was nothing to enlighten him. But 
he was a resourceful advocate, and he 
summoned his stenographer and dictated 
his first “libel,” from his meager infor- 
mation and from what he could summon 
from common sense. He read further, 
and learned that the writ to be issued in 
a case in admiralty is called a “monition,” 
and as no form was given he went to 
the clerk of the Federal court in the city 
where the seizure was to be made and 
inquired if he had a form for such a 
writ. The clerk did not know, but he 
believed not, as his court was a thousand 
miles from any port or place where ad- 
miralty law would be invoked. But a 
search of the blanks revealed a fly- 
specked and very soiled blank which was 
labeled “monition,” and, again summon- 
ing his stenographer, our bewildered Fed-. 
eral attorney concocted a writ, which was 
duly signed and sealed, and given to the 
deputy marshal for the district to serve. 
The goods were seized, and the attorney, 
secure in the belief that the judge for 
the district knew no more of admiralty 
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procedure than he, felt reassured that he 
would get by, and if no admiralty lawyer 
were imported to resist the proceedings 
‘he would win his case. But the feeling 
of elation was short-lived when he re- 
ceived a letter from the Department at 
Washington requesting him forthwith to 
send in all copies of the papers in the 
case. Copies were made and forwarded 
to Washington, and the attorney sat back 
and awaited a loud laugh at his expense 
from the admiralty lawyers in the De- 
partment. He heard nothing from his 
superiors, however, but one day the food 
inspector who had filed the suit called on 
the attorney and congratulated him upon 
his success with the initial case under the 
pure food law, and he said further that 
the papers in the case had been approved 
by the Department at Washington, and 
copies of the same had been printed and 
sent to all of the Federal attorneys in the 
United States, and to the food inspectors, 
for their guidance and as a model set of 
papers in similar cases to be brought in 
the future. And the Federal attorney 
wonders if he stumbled on the proper 
language and form of procedure, or did 
his superiors at Washington know as 
little of admiralty procedure as a lawyer 
in an inland town, where admiralty is an 
unknown thing. And this is a true story. 


Whims of an Infamous Judge. There 
is no better source of “human interest” 
stories, writes Mabel Abbott in the 
Seattle Sun, than an old law book. 
Though centuries have passed since the 
quaint, stiff phrases on the yellow-edged 
pages were warm breath in the mouths 
of living men, the great human tragic- 
comedy was as tragic and as comic then 
as now, and the record of human pas- 
sions and absurdities stands as clear as 
if it were made yesterday. 

Take “Cobbett’s State Trials,” for in- 
stance. It was printed only a little over a 
century ago, but contains reports of pro- 
ceedings from the earliest period of the 
English courts. 

The infamous Judge Jeffries presided 
over the trials reported in volume 10, 
1680 to 1685, and it is a sickening record. 
Under the bloodthirsty laws of that time, 
an unfit judge could commit atrocities 
such as we can hardly bring ourselves to 
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read of nowadays. There are pages of 
dialogue in the old law books, however, 
where tragedy hides for a moment be- 
hind roaring farce, and we forget our 
horror while we gasp and stare and laugh 
at the extraordinary antics which a man, 
insane with power, could descend to. 

Jeffries evidently liked his job, for one 
thing. The ancient and dignified court 
of King’s Bench was to him simply the 
place where nobody could keep him from 
doing as he pleased. He liked to talk, 
to contradict people, to bully them, to 
scare them, to lecture them, to get even 
with those against whom he had a 
grudge; and the bench was his chance. 

Entirely characteristic was his response 
to poor Joseph Hayes, charged with high 
treason on the basis of a letter which he 
insisted he never wrote, and who asked 
for counsel, objecting to certain evidence. 

“You are under a mistake; somebody 
has put it into your head and puffed you 
up with a vain story; there is no such 
thing, it is a fiction, a mere whim, only 
said by Mr. Sidney and no ground in the 
world for it,” exploded the judge. 

Hayes meekly but unwisely ventured to 
inquire: “Was it not so in the case of 
my Lady Carr? There is a record of 
that, I suppose ?”’ 

“Tt was not so. Don’t talk of it; there 
was no such thing at all,” the court 
snapped. 

Hayes’ persistence in this matter was 
particularly unwise because he was right 
as to the record. Nothing made Judge 
Jeffries madder than to be opposed by 
somebody who was in the right. He was 
evidently still peeved when, a little later, 
Hayes again raised some point of evi- 
dence and asked for counsel. 

“No,” roars his Lordship, “it is an 
idle whim, and I would fain know the 
counsel that put that foolish notion into 
your head.” 

“Tf you will allow me counsel,” pleads 
Hayes desperately, “you shall hear who 
they are; I have been told the law is so.” 

“We are of another opinion,” observes 
Judge Jeffriés, grandly. “If any whimsi- 
cal notions are put into you by some en- 
thusiastic counsel, the court is not to take 
notice of their crochets.” 

“T am not a man of that quality,” pro- 
tests Hayes, later, “to give Sir T. A. 150 
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guineas.” And then the court had his 
chance: 

“We all know you have been a very 
active man, a busy fellow about the city; 
as forward a spark as any I know of a 
great while. I don’t know what you talk 
of your quality, but we know your quali- 
fications; you have always been factious 
and turbulent against the King and gov- 
ernment.” 

One trouble with Judge Jeffries was 
that he wanted to be the whole show— 
judge, jury, attorneys, complainant, wit- 
nesses, and everything else. He evident- 
ly would have liked to be the executioner, 
too, judging from the relish with which 
he dwelt on the punishments it was in 
his power to inflict. 

His charges to juries were gems. 

“Gentlemen of the jury,” the court be- 
gan in the Hayes Case, “this is an in- 
dictment of high treason against the 
prisoner at the bar; and you are to try 
it according to your evidence. The pris- 
oner’s affirmation of his innocence is not 
to weigh with you. Nay, I must tell you, 
I cannot but, upon this occasion, make a 
little reflection.” Whereupon he pro- 
ceeded to “reflect’”’ at much length, all the 
reflections being inflammatory in char- 
acter and taking the guilt of the accused 
absolutely for granted. “Reflections” 
from the bench were one of Judge Jef- 
fries’ strong weaknesses, anyway. 

It is pleasant to know that Hayes was 
acquitted, after all, as a jury of hard- 
headed old Britons was unable to find 
that anything had been proved against 
him. 

Attorneys in Judge Jeffries’ court had 
an awful time of it. He was always 
watching for a chance to give them what 
he called “a lick with the rough side of 
his tongue,” and he had a fine vocabu- 
lary of abuse, which he loved to use. 

“Refer yourself to all that hear you!” 
he bellows to unlucky Mr. Counsel Wal- 
lop, in the case of Brandon & Speke, 
“Refer yourself to the court; ’tis a reflec- 
tion upon the government, I tell you, 
your question is, and you shan’t do any 
such thing while I sit here by the grace 
of God, if I can help it!” 

“T am sorry,” quavers Mr. Wallop, “I 
never intended any such thing, my Lord.” 
“Pray behave yourself as you ought, 


Case and Comment 








Mr. Wallop; you must not think to huff 
and swagger here,” the court admonished 
him; and added, still rumbling with in- 
dignation, “we have got such strange 
kind of notions nowadays that forsooth 
men think they may say anything, be- 
cause they are counsel!” (Woolrych’s 
Memoirs of Judge Jeffries, page 130.) 

The history of Judge Jeffries and the 
“Bloody Assizes” stands forever to re- 
mind us what a man, crazy with power, 
may become if there is no check on his 
actions. If the man had not been such 
a menace, he would have been a circus. 
But the trouble seems to be that a judge 
cannot be a circus without being a men- 
ace. 


A Transient Debtor. A New York 
attorney, in acknowledging receipt of a 
claim against a well-known aviator, in- 
dulged in this bit of philosophy: “A 
well-known aviator is even harder to find 
than the proverbial needle in the hay- 
stack, as the needle at least bows to the 
laws of gravitation and remains at or 
near the earth, while the aviator may be 
basking in the sunshine of some distant 
planet while my ardent investigator is 
looking for him in the neighborhood of 
Third avenue.” 


New Trial Asked for a Look. For 
uniqueness in construction of a look, the 
following commends itself. The Cap- 
tain, a prominent but eccentric lawyer, 
undertook the defense of a suit brought 
against him by a well digger, and con- 
ducted the case entirely in his own be- 
half. The juror referred to is consid- 
ered a very honorable and upright gen- 
tleman, but he has a very peculiar way 
of looking at one toward whom his at- 
tention is directed. The Captain, having 
lost the case, filed a motion for new 
trial, containing the following paragraph, 
to wit: 

“Paragraph 3. Because of the mis- 
conduct of one of the jurors, —————, 
during the trial and before all the evi- 
dence had been adduced, in that the said 

, in a most significant and 
ominous manner, twice walled his eyes 
sideways at the defendant, catching and 
holding for a few minutes the defend- 
ant’s gaze, and there was plainly a scowl 
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in each of said glances of said juror at 
the defendant which showed prejudice 
and even vengeance, and unmistakably 
said in the language of the eye, “I will 
fix you.” 


Prepared for the Worst. I don’t know 
whether the following incident is humor- 
ous or solemn, writes Mr. N. Jensen of 
the Salt Lake City Bar, but it really 
happened. Early one morning, I was re- 
quested over the phone to call at a local 
hospital and prepare a will for a patient 
who was to be operated upon at 9:30. I 
reached the hospital late, hurriedly con- 
sulted with the patient, and then dictated 
the will to a stenographer. When I re- 
turned to the patient’s room with the doc- 
ument, the patient had been removed to 
the operating room and had started to 
take the anesthetic. He, however, still 
insisted on signing the will and requested 
me to read it. Just as I concluded the 
reading the surgeon remarked: “That is 
a compliment to my surgery.” “Yes,” an- 
swered the patient, “I want to fix it so 
vou won’t get all my property.” 


And the Chancellor said “I Doubt.” 
In the United States performing animals 
run risks which they are spared in this 
country. Some years ago a chimpanzee, 
who gave a performance on the lines of 
those now at Olympia, visited South 
Bend, Indiana. Among other tricks he 
smoked a cigarette. As soon as he lit up 
a policeman stepped forward and asked 
for the animal’s name, in order that a 
summons might be issued against him for 
infringing a law of the Indiana legisla- 
ture prohibiting cigarette smoking. 

In court the following day it was plead- 
ed that the chimpanzee could hardly be 
expected to know the extent of his guilt; 
but the magistrate ruled that ignorance 
was no excuse for lawbreaking, and fined 
the defendant the sum of $5, which was 
paid by his trainer—London Chronicle. 


He Didn’t Mean It. “It is universally 
known, and I think it is within the knowl- 
edge of this court,” etc., said an attorney 
recently while arguing a case before the 
supreme court of Washington. 
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Ate Forged Check. Although he ate 
the documentary evidence against him 
while on the witness stand in full view 
of court attachés and spectators, accord- 
ing to officials, a Seattle contractor was 
bound over to the grand jury by Munici- 
pal Judge Stevenson on a charge of pass- 
ing a bad check for $35. 

While testifying in his own behalf, the 
prisoner asked to be allowed to examine 
the check, retaining it while being ques- 
tioned. He was noticed holding his 
handkerchief to his mouth, and court at- 
tachés said his jaws were busily working. 

Later, when the prosecution called for 
the check, the prisoner declared he did 
not have it. A search failed to reveal the 
slip. 


Deleterious Food. It is up to the Kan- 
sas supreme court to decide what a boiled 
beef dinner that caused indigestion is 
worth to its hungry victim in damages. 
The district court of Smith county de- 
clared it was worth $1,000, and rendered 
a verdict for that amount. A farm hand, 
who ate the dinner, thinks he should 
have $15,000, while his employers, who 
served the meal, assert that he should get 
nothing. 

Recent decisions as to the liability of 
restaurant keepers for furnishing dele- 
terious food have been made by the su- 
preme court of Alabama and the su- 
preme judicial court of Massachusetts. 
In the Alabama case the plaintiff ate 
scrambled brains and eggs and boiled 
ham and suffered from ptomaine poison- 
ing. The court decided that the illness 
came from “tainted brains,” and that the 
restaurant keeper was negligent because 
the bacteria poison in tainted brains may 
be rendered harmless by sufficient cook- 
ing, and because the taint in brains has 
a peculiar odor which makes it easily de- 
tected before cooking. The Massachu- 
setts court held that there was lack of 
negligence where a plaintiff contracted 
ptomaine poisoning from eating chickens 
which the restaurant keeper had bought 
as “fresh killed poultry,” but which 
proved to have come from the West and 
to have been killed there. 


Two Strange Wills. Two men died re- 
cently, leaving wills in which they be- 
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queathed all that they possessed to so- 
cieties that look after the well-being of 
animals. One of them was a New York 
lawyer named Victor M. Osborn, who 
left $200,000 to the American Society for 
the Prevention of Cruelty to Animals, 
and the other was a Viennese gentleman 
named Bizony, who bequeathed his entire 
fortune of $60,000 to the Austrian so- 
ciety of the same name, on condition that 
this society build an asylum for decrepit 
horses. This last gentleman is quoted 
as saying that one horse is worth ten men, 
while the other, who believed in animal 
immortality, came to hate all human be- 
ings. “I would rather be a dog than a 
man,” he is reported as saying. 

The wills of these two eccentric gen- 
tlemen are to be contested, on the ground 
that they were the products of insane 
minds. 


Right to Levy on Dogs. Justice Cobb, 
of the supreme court of Georgia, used the 
following language in holding that the 
performing dogs owned by a traveling 
showman were subject to a levy for the 
debt of the owner: 

“To indulge in technical refinement 
and declare that the dog is not subject to 
levy, although he belongs to a debtor, is 
useful to him, can be and is actually used, 
may be transferred by him to another, 
and is as much the subject of bargain 
and sale as any other property, merely 
because in the remote past the ownership 
of his progenitors may have been con- 
sidered qualified or ‘base,’ seems to me 
untenable on its face. 

“The dog has been very often before 
the courts of the different states and of 
different countries, and has been the sub- 
ject of a good deal of judicial humor 
and judicial learning; but it bears a tinge 
of the ridiculous to contend that how- 
ever many and however valuable dogs a 
man may own, he cannot be made to pay 
his debts if he will only invest his money 


in dogs—a contention which reminds one 
of the very solemn discussions in a cer- 
tain court, at a time not very long past, 
as to whether the oyster was a wild ani- 
mal.” 


Understood All the Rest. It quite often 
happens that in addressing a jury, the 
lawyers will deliver their appeals to the 
one member who seems to them the most 
intelligent. They consider that by so 
doing they can impress him, and his in- 
fluence upon the other members will be 
valuable. 

In a recent case, all the testimony had 
been taken, the lawyers had summed up, 
and the judge had charged the jury, when 
the juror who appeared the most intelli- 
gent, and to whom both counsel had made 
their impassioned appeal, arose, and 
stated that he wished the court to give 
him some information. 

“T have been bothered a good deal,” 
he said, “about two words the lawyers 
have been using all the time.” 

“What are they?” asked the court, ex- 
pecting to be called upon to explain the 
meaning of some words like res inter 
alios acta. 

“Why, the words that I don’t know the 
meaning of,” said the juror, “are ‘plain- 
tiff’ and ‘defendant.’ ” 


The Difference. Judge M—, at home 
in the evening, responded to the ring of 
the door bell. There appeared a young 
man who introduced himself as Patrick 

just from Ireland and the birth- 
place of Judge M—. Of course Pat was 
welcome and invited to remain over 
night. In making arrangements for 
sleeping, it was necessary that the judge 
and Pat should occupy the same bed. On 
retiring, the judge said: “Pat, it would 
be a long time in Ireland before you 
would sleep in the same bed with a 
judge.” Pat replied: “Be jabbers, it 
would be after a long time in Ireland 
before the likes of ye would be a judge.” 
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“BRS and Recent Articles 


In science read by preference the newest works ; in literature, the oldest.—Bulwer-Lytton. 


“Supplement to Crawford's Arkansas Digest.” 
By T. D. Crawford. Covering Volumes 78 
to 105. 2 vols. Buckram, $15. 

Black on “Bankruptcy.” 1 vol. Thin paper, 
Buckram binding, 

Collier on “Bankruptcy. * 10th ed. 1 vol. Bible 
7 Buckram, $9; Bible paper, Limp leather, 
1 


“Principles of the Law of Corporations in Mary- 
land.” By Joseph C. France. 2d ed. 1 vol. 
Buckram, 

“Jurisdiction and Practice of the Courts of the 
United States.” By Charles W. Bunn. Cloth, $2. 


Recent Articles of 


Adverse Possession. 
hse Possession.”—7 Lawyer and Bank- 
ef, 51: 


if. 

“The Practical Solution of the Problem of 
acai in Aerial Law.”—26 Green Bag, 
Amnesia. 

See Criminal Law. 

Appeal. 

“Writs of Error from the United States Su- 
preme Court to Virginia Courts.”—1 Virginia 
Law Review, 361. 

“Should the Review of a Case Tried by a 
Jury under Section 10 of the National Food 
and Drugs Act Be by Writ of Error or 
Appeal?”—19 Virginia Law Register, 801. 
Archeology. 

“Sardis and the American Excavations.”— 
Scribner’s Magazine, March, 1914, p. 343. 
Attorneys. 

“Reform in the Requirements for Admis- 
sion to the Bar in Wisconsin.”—3 American 
Law School Review, 432. 

“The Study of Legal Education.”—3 Ameri- 
can Law School Review, 450. 

“Law School Instruction in Practice.”—3 
American Law School Review, 439. 

“Night Law Schools.”"—3 American Law 
School Review, 454. 

“The Function of the State-Supported Law 
School.”—3 American Law School Review, 


“The Reported Opinions of Judge McSherry of 
the Maryland Court of Appeals.” Together with 
a biographical sketch of Judge McSherry. By 
N. Charles Burke. 1 vol. Buckram, $4. 

Lindley on “Mines.” 3d ed. 3 vols. Buck- 
ram, $25. 

“Supplement to Thompson on Negligence.” Be- 
ing vol. 8. Buckram, $6. Sheep, $6.50. 

“Supplement to the New Hampshire Statutes— 
Chase Edition.” 1 vol. Buckram, 

“Annotated Public Service Commission Law of 
Maryland.” By John P. Hill and Arthur R. 
Padgett. 1 vol. Buckram, $3. 


Interest to Lawyers 


“The Cost of a Democratic Bar.”—8 Illinois 
Law Review, 539. 
Bankruptcy. 

“Exemption of Insurance on Life of Bank- 
rupt.”—20 Case and Comment, 721... 
Banks. 

“The Law of Banking.”—31 Banking Law 
Journal, 139. 

“Modern Banking and Trust Company 
Methods.”—31 Banking Law Journal, 145. 
Bar Associations. 

“Bar Associations and Medical Societies.”— 
20 Case and Comment, 719. 
Bills and Notes. 

“The Negotiable Instruments 
Banking Law Journal, 109 

“The Negotiable Instruments Law in the 
Courts of Louisiana—An Illustration as to 
What is Happening in Other States.”—78 Cen- 
tral Law Journal, 
Business Systems. 

“Practical Business Systems Adapted for 
Use in Law Offices.”"—20 Case and Comment, 
6 


Law.”—31 


Carriers. 

“Contract Limitation of Common Carrier’s 
Liability, State and Federal.”"—48 American 
Law Review, 50. 

Commerce. 

“Validity of Separate Coach Laws when 
Applied to Interstate Passengers.”—1 Virginia 
Law Review, 379. 

“The Minnesota Rate Cases and the Four- 
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teenth Amendment.”—48 American Law Re- 
view, 27 
Constitutional Law. 

“The Basic Doctrine of American Consti- 
tutional Law.”—12 Michigan Law Review, 247. 

“Some Tendencies in Constitution Making.” 
—2 California Law Review, 203. 

“The ‘Grandfather Clause.’ ”"—7 Lawyer 
and Banker, 39. 

“The Police Power a Product of the Rule 
of Reason.”—27 Harvard Law Review, 297. 
Contracts. 

“Contract Distinguished from Quasi Con- 
tract.”—2 California Law Review, 171. 
Corporations. 

“Power of Provincial Legislatures to Enact 
Statutes Affecting the Rights of Nonresident 
Shareholders in Provincial Companies.”—50 
Canada Law Journal, 41. 

“Fair Value for Rate Purposes.”—27 Har- 
vard Law Review, 419. 

Courts. 

“Judicial Power to Declare Legislative Acts 
Void.”—48 American Law Review, 85 
Courts-Martial. 

“Happenings in Courts-Martial.”—26 Green 
Bag, 62 
Criminal Law. 

“The Treatment of Crime, Past, Present, 
and Future.”—2 Criminal Law Review, 139. 

“Amnesia and Responsibility.”"—20 Case and 
Comment, 682. 

“The Criminal in the Air.”—6 Journal of 
Criminal Law and Criminology, 815 

“Inheritance as a Factor in Criminality.”— 
6 Journal of Criminal Law and Criminology, 
837. 


“Criminality from Alcoholism.”—6 Journal 
of. Criminal Law and Criminology, 859 
“Prophylactic, Administrative, and Medico- 
Legal Aspects of Alcoholism. "6 Journal of 
Criminal Law and Criminology, 867. 
“Sterilization Laws from a Legal Stand- 
point.”—6 Journal of Criminal Law and Crim- 
inology. 

“Trek Police Gleanings."—6 Journal of 
Criminal Law and Criminology, 876. 

“Report of the Commissioners of Prisons 
and the Directors of Convict Prisons for the 
Year 1912-1913.”—39 Law Magazine and Re- 
view, 137. 

Divorce. 

See Medical Jurisprudence. 
Drugs and Druggists. 

“Habit-Forming Drugs.”—20 Case and Com- 
ment, 703. 

Drunkenness. 

“Drunkenness and Probation Officer.”—2 
Criminal Law Review, 142. 

Evid ence. 

“The Ancient Hindu Law of Evidence.”—2 
Criminal Law Review, 133. 

Executors and Administrators. 

“Estate of a Decedent Liable for Libel.”—7 
Lawyer and Banker, 27. 

Fiction. 
“An Easement.”—20 Case and Comment, 


“Experience.”—Scribner’s Magazine, March, 
1914, p. 293 


Case and Comment 












“The Fete of M’sieur Bob.”—Scribner’s 
Magazine, March, 1914, p. 327. 

“A Matter of Investments.”—The Century 
Magazine, March, 1914, p. 792. 

“The Bravest Son.’—Scribner’s Magazine, 
March, 1914, p. 380. 

Government. 

“American Liberty Protected and Ruled by 
Law.”—48 American Law Review, 1 
Historical. 

“Tougourt.”—Scribner’s Magazine, March, 
1914, p. 311. 

“Origins of the American People.”—The 
Century Magazine, March, 1914, p. 712. 

“Bonnie Annie Laurie.”—The ’ Century Mag- 
azine, March, 1914, p. 785. 

“Dublin.” —The Century Magazine, March, 
1914, p. 767. 

Illegitimates. 

“The Legal Position of Illegitimate Children 
or "—39 Law Magazine and Review, 
1 
Imprisonment for Debt. 

“Imprisonment for Debt.’—39 Law Maga- 
zine and Review, 149. 

Infants. 

“Fraud of Infants.”—50 Canada Law Jour- 
nal, 

Initiative, Referendum, and Recall. 

“Recall of Constitutional Safeguards.”—7 
Lawyer and Banker, 14. 

Judgment. 

“Judgments Non Obstante Veredicto.”—78 
Central Law Journal, 78. 

Law and Jurisprudence. 

“Wrecking the ‘Eternal’ Principles of Jus- 
tice.”—78 Central Law Journal, 151. 

Law Reform. 

“The Uniform Law Movement in the 
United States.”—8 Illinois Law Review, 518. 
Legal Aid. 

“Legal Aid Societies."—7 Maine Law Re- 
} a 111; 3 American Law School Review, 
416. 

Libel. 

“Privileged Communications—Judicial Re- 
ports.”—46 Chicago Legal News, 224. 

Liberty. 

“The Decline of Personal Liberty in 
America.”—17 Law Notes, 226. 

Master and Servant. 

“Sequel to Workmen’s Compensation Acts.” 

—27 Harvard Law Review, 344. 

“Negligence and the Employers’ Liability 
Act.’ ‘19 Virginia Law Register, 811 

“Requirements as to Notice of Injury un- 
der the Workmen’s Compensation Laws.”—78 
Central Law Journal, 166 

“What is a ‘Voluntary’ Assumption of 
Risk ?”—26 Green Bag, 54. 

Medical Jurisprudence. 

“Medical Laws and Their Enforcement.”— 
20 Case and Comment, 675. 

“Medical Jurisprudence as Applied to Di- 
vorce.”—20 Case and Comment, 717. 

Mines. 

“Proposed Revision of the Mining Law with 
Respect to Discovery.”—2 California Law Re- 
view, 191. 











New Books and Recent Articles 


Money in Court. 

“Court Funds.”—8 Bench and Bar, N. S., 9. 
Monopoly. 

“The Standard of Reason v. Restraint of 
Trade.”—39 Law Magazine and Review, 177. 

“The Trust Problem in the United States.” 
—20 Case and Comment, 710. 

Mortgages. 

“Some Covenants which Every Trust Deed 
Should Contain.”—8 Illinois Law Review, 543. 
Moving Pictures. 

“Breaking into the Movies.”—Scribner’s 
Magazine, March, 1914, p. 275. 

Municipal Corporations. 

“The  Constitutionality of Ordinances 
Passed by Municipal Corporations Imposing 
Penalties for Offenses already Declared Pun- 
ishable by State Laws.”—78 Central Law Jour- 
nal, 76. 

“Atlanta’s New Municipal Court.”—78 Cen- 
tral Law Journal, 147. 

Negligence. 

“Duty to Seen Trespassers.”—27 Harvard 
Law Review, 403. 

Officers. 

“Legislating the Incumbent Out of Office.”— 
12 Michigan Law Review, 293 
Patents. 

“Penal Provisions in Patent Laws.”—46 
Chicago Legal News, 224. 

Physicians and Surgeons. 

“Right of Surgeon to:Depart from Specific 
Operation Originally Contemplated.”—20 Case 
and Comment, 686. 

Practice and Procedure. 


“The English Judicature Act of 1873.”—12 
Michigan Law Review, 277. 
Principal and Agent. 

“Slanderous Statements by an Agent.”—78 
Central Law Journal, 152. 
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Prisons. 

“The Next Step in Prison Reform.”—The 
Century Magazine, March, 1914, p. 746. 
Private Action. 

“Public Wrong and Private Action.”—27 
Harvard Law Review, 317. 

Statutes. 

“Supplemental Acts—A Chapter in Consti- 
tutional Construction.”—8 Illinois Law Re- 
view, 507. 

Telephones. 

“The Liability of a Telephone Company for 
Its Negligent Failure to Furnish Promptly 
Service for Summoning a Physician in Case 
. wre Virginia Law Review, 337. 

rial. 

“The Use of Medical Books in the Trial of 
Causes.”—20 Case and Comment, 705. 

Trusts. 

“The Classification of Trusts as Express, 
Resulting, and Constructive."—27 Harvard 
Law Review, 437. 

Waters. 

“West Virginia’s Water Problems.”—21 The 
Bar, 19. 

White Slavery. 

“Construction of the ‘Mann Act.’”—17 Law 
Notes, 225 
Wills. 

“The Meaning of ‘Presence’ in Attestation 
of Witnesses to a Will.”—78 Central Law 
Journal, 111. 

Witnesses. 

“The Art of Cross-Examining.”—7 Maine 
Law Review, 

Woman Suffrage. 

“What Have Women Done with the Vote?” 
—The Century Magazine, March, 1914, p. 663. 


Non-Professional Reading. 


Upon the subject of the selection of text-books for your libraries, so many helps are 
within your reach that it is not worth while to attempt suggestions here; but you do, at least 
you should do, considerable reading outside of professional lines, and the advice | wish 
to give is this: Make it a rule to do your miscellaneous reading and keep your non-pro- 
fessional library outside of your office. Your clients when calling upon you for the trans- 
action of business, in business hours, will take no satisfaction in finding you absorbed in the 
last novel or wrestling with the theories on which the doctrine of “evolution” finds its foun- 
dation. 

The practical men who do the world’s business have a thoroughly well-settled belief in 
the “doctrine” of a celebrated poet which asserts with equal force and brevity that— 

“One science only, will one genius fit, 
So vast is art, so narrow human wit,” 
and they prefer to trust their interests in the hands of one who holds the same opinion.— 


Hon. Henry W. Williams. 

















HE state of Washing- 
ton was admitted to 
the Union in Novem- 
ber, 1889, and its su- 
preme court is now in 
its twenty-fifth year. 
- The Constitution pro- 
vided that the court. 
at its organization, 
should consist of five 
judges, that the legislature might in- 
crease the number and create depart- 
ments, and that the term of office should 
be six years. The first judges elected in 
1889 were elected two for three vears, 
two for five years, and one for seven 
years, their terms to be decided by lot. 
The judge having the shortest term acts 
as chief justice. When two or more 
judges have the shortest term to serve, 
the remaining judges determine which 
shall be the chief justice. A new chicf 
justice is thus chosen every two years. 
The first judges were Thomas J. An- 
ders, of Walla Walla; Elmon Scott, of 
Pomeroy; Ralph Oregon Dunbar, of 
Goldendale; Theodore L. Stiles, of Ta- 
coma; and John P. Hoyt, of Seattle. The 
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yuidges and Bawyers 


A Record of Bench and Bar 


The Supreme Court of the State 
of Washington 


BY WILLIAM D. TOTTEN 
Of the Seattle Bar 





last named. was the only one who had 


held judicial office, he having been a ter- 


ritorial district judge, and, by virtue of 
such office, a member of the territorial 
supreme court. The court journal shows 
that on November 13, 1889, the first five 
judges met in Olympia, the state capital, 
and organized. Judges Anders and Scott 
drew the three-vear term; Judges Dun- 
bar and Stiles, the five-year term; and 
Judge Hoyt, the seven-year term. As 
Judges Anders and Scott drew the short- 
est term, Judge Anders, on the sugges- 
tion of Judge Scott, was chosen as the 
first chief justice. 

For almost a quarter of a century 
since the court was organized, the peo- 
»le of the state, with but two or three 
exceptions, have re-elected the judges as 
their, respective terms expired. The 
court is now organized in two depart- 
ments, and is composed of the following 
judges named in the order of their senior- 
itv of service; Mark A. Fullerton, of 
Colfax; Wallace Mount, of Spokane; 
Herman D. Crow, of Spokane; Stephen 
J. Chadwick, of Colfax; Mack F. Gose, 
of Pomeroy; George E. Morris, of Seat- 





HERMAN D. CROW 


tle; Emmett N. Parker, of Tacoma; 
Overton G. Ellis, of Tacoma; and John 
F. Main, of Seattle. Judges Fullerton 
and Mount have heretofore served as 
chief justice, and Herman D. Crow is 
the present chief justice. All of the 
judges except two received their first 


commissions by gubernatorial appoint- 
ment, and in every instance the people 
have elected them for a succeeding term 


or terms. The court continued with five 
members until 1901, when, by legislative 
enactment, it was temporarily increased 
for two years to seven. In 1905 the in- 
crease to seven was made permanent, and 
in 1909 the court was increased to nine 
judges, when two departments were 
created. The departments have con- 
current jurisdiction, usually sitting in 
alternate weeks. The court may also sit 
en banc. The chief justice presides over 
the court when sitting en banc, and also 
over each department. 

Judge Anders, the first chief justice, by 
reason of ill health, was retired at the 
end of his third term and his sixteenth 
year of service. He was succeeded in 
January, 1905, by Honorable Frank H. 
Rudkin, of North Yakima, now United 
States district judge for the eastern dis- 
trict of Washington. Judge Stiles, one 
of the original court, refused re-election 
at the end of his first term, and was suc- 
ceeded in January, 1895, by Merritt J. 
Gordon, of Olympia, who in turn re- 


MARK A. FULLERTON 


WALLACE MOUNT 


signed after a little more than five vears’ 
service. He was succeeded for his un- 
expired term by W. H. White, of Seattle, 
who was appointed by the governor. 
Judge White was succeeded in January, 
1901, by Judge Mount, one of the pres- 
ent incumbents. Later, Judge White 
held a second appointive term of two 
years under the act of 1901, by which 
the court was temporarily increased to 
seven judges. Judge Hoyt, one of the 
original court, was renominated at the 
end of his first term, but, by reason of 
partisan methods then in vogue, was re- 
tired in the fusion landslide of 1896. 
His successor, James B. Reavis, of North 
Yakima, a Democrat, met a like fate 
at the end of his first term, although re- 
nominated by his political party. He was 
succeeded in January, 1903, by Hiram E. 
Hadley, of Bellingham, who, with Judge 
White, had held a previous appointive 
term of two years under the act of 1901, 
when the court was temporarily in- 
creased. Judge Hadley voluntarily re- 
tired in January, 1909, at the end of his 
first elective term, and Stephen J. Chad- 
wick, present incumbent, was elected in 
November, 1908, as his successor. Judge 
Scott, one of the original court, retired 
in January, 1899, at the end of his sec- 
ond elective term, without seeking re- 
election. He was succeeded by Mark A. 
Fullerton, who is still on the bench, and 
in years of service is the senior member 
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STEPHEN J. CHADWICK M. F. GOSE 


of the court. Judge Dunbar, one of the 
original court, served continuously for 
a period of twenty-three vears through 
four elective terms, until September 19, 
1912, when he died after having been re- 
nominated without opposition for a fifth 
consecutive term. His renomination was 
equivalent to an election, as he, Judge 
Mount, and Judge Ellis had all three been 
renominated without opposition at the 
state primary election ; and under the law 
no other names could get on the general 
ballot at the succeeding November elec- 
tion. In January, 1905, at the perma- 
nent increase of the court to seven mem- 
bers, Judges Milo A. Root and Herman 
D. Crow were appointed. They were 
both elected as Republicans for the re- 
mainder of their terms in 1906, and were 
re-elected as nonpartisans in 1908 for the 
six-year term. Immediately after his re- 
election in November, 1908, Judge Root 
resigned without completing his current 
term. Judge Chadwick, who had also 
been elected as a nonpartisan in Novem- 
ber, 1908, to succeed Judge Hadley, was 
appointed for the remainder of Judge 
Root’s current term. As Judge Chadwick 
had been elected for the full term of six 
years commencing the following January, 
Judge Mack F. Gose was appointed 
and qualified in January, 1909, in the 
place of Judge Root, who did not quali- 
fy, and Judge Gose was elected as a non- 
partisan in November, 1908. In May, 
1909, after the court had been increased 





GEO. E. MORRIS 


to nine judges, Judges George E. Morris 
and Emmett N. Parker were appointed, 
and they were both elected as nonparti- 
sans in November, 1910. Upon the ap- 
pointment of Judge Rudkin to the Fed- 
eral bench, Judge Overton G. Ellis was 
appointed as his successor, and was elect- 
ed as a nonpartisan in November, 1912. 
Judge John F. Main succeeded Judge 
Dunbar, deceased, by appointment in Oc- 
tober, 1912, and was later elected as a 
nonpartisan in November, 1912, for a 
full term of six years. A remarkable 
feature of his election is that after the 
death of Judge Dunbar, who had been 
nominated at the preceding primary elec- 
tion, no name could be placed upon the 
ticket to succeed Judge Dunbar, and 
Judge Main was elected with stickers by 
the people of the entire state. 

Of the former members of the court, 
Judge Stiles is, and has been for many 
years, attorney for the city of Tacoma; 
Judge Scott lives a retired life in the 
citv of Seattle; Judge Gordon is prac- 
tising his profession in the city of Ta- 
coma; Judges Hadley and Root are in 
active practice in the city of Seattle; 
Judge White is living in or near Seattle, 
spending most of his time on his farm, 
and Judges Anders and Reavis died 
shortly after their retirement from the 
bench. 

As noted above, during the period that 
judges were elected on partisan tickets 
changes were made in the membership of 
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EMMETT N. PARKER 


the court in accordance with the political 
sentiment of the state. Through the ef- 
forts of the State Bar Association, the 
legislature in 1907, by statute, provided 
for a nonpartisan election of all judges, 
and we now find the people electing and 
the governor appointing judges of all 
courts without regard to their political 
affiliations. Two of the present court, 
who are Democrats, were originally ap- 
pointed by Republican governors, while 
the present governor, a Democrat, has 
appointed a Republican as a trial judge, 
being the only instance in which he has 
been called upon to make a judicial ap- 
pointment. 

Sincere and upright judges are not in- 
clined to partisanship. Their habits of 
thought and environment develop strict 
impartiality, while a political party is 
largely perpetuated by the habit of op- 
position to some other party. While the 
supreme judges of this state have not sev- 
ered their outward allegiance to their for- 
mer political ties, it is safe to say they 
have, when exercising their suffrage, for- 
gotten their strict party affiliations. 

As above indicai:d, the supreme court 
of Washington now consists of nine 
judges sitting en banc or in two depart- 
ments. A person unacquainted with ex- 
isting conditions might assume that they 
have but little to do. Such is not the 
fact. Their office is no sinecure. They 
hear arguments five days during each 
week of sitting, and read all briefs be- 


OVERTON G. ELLIS 


JOHN F. MAIN 


fore arguments. Six cases are assigned 
for argument each day. The number of 
cases and volume of work show that for 
every period of three working days in 
each year, each judge must read nine sets 
of briefs, listen to arguments in nine 
cases, if all are argued, take part in nine 
consultations, examine and pass upon the 
opinions of his eight colleagues, and 
write one opinion himself. For ten years 
last past, the supreme court of Wash- 
ington has written more opinions than 
any other state court of last resort. The 
question may be asked, why so many 
cases are appealed to the supreme court ? 
Is it because the jurisdiction is so low 
that cases of even a trivial nature may 
he appealed? The Constitution limits the 
jurisdiction of cases at law involving 
$200 or more, while any equity case may 
be appealed. To relieve the court an ef- 
fort was made to raise the minimum ju- 
risdiction to $1,000. An examination of 
the records, however, developed the fact 
that such a change, based on cases there- 
tofore submitted, would not reduce the 
number of appeals more than 2 per cent. 

Washington is a new state, but has 
grown rapidly. It is the greatest tim- 
bered state in the Union, having an im- 
mense logging and lumber industry; its 
fisheries are unexcelled; it is rich in coal 
and other mineral deposits; it is an ag- 
ricultural and fruit-growing state, and a 
prominent producer of live stock; it 
abounds in magnificent water power; in 
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addition to a large amount of ordinary 
farm lands, it has a vast acreage of irri- 
gable lands; the port of Puget Sound is 
exceeded in shipping tonnage only by the 
port of New York; producing mines of 
various kinds are numerous within its 
borders, and the Alaskan interests of its 
citizens have assumed immense propor- 
tions. These combined resources and in- 
dustries produce a scope and variety of 
litigation seldom found in a single state. 
The litigation arising from this vast va- 
riety of subject-matter has not been con- 
fined to settled principles of law. New 
communities produce new systems, novel 
situations, and legal problems of first im- 
pression. Washington has met modern 
conditions and situations in a way that 
entitles it to be described in recent eco- 
nomic terminology as a “progressive” 
state. In almost every line of industry 
it will be found that the Washington leg- 
islature has already enacted laws that in 
many other states are only beginning to 
be agitated. This legislation includes the 
prohibition of child labor, requires com- 
pulsory education, provides liberal school 
laws, limits hours of labor in mining and 
other dangerous employments, restricts 
the employment of females to not more 
than eight hours a day, establishes dairy 
and food inspection, provides for proper 
sanitation, regulates public service -cor- 
porations, prohibits family desertions, se- 
cures pensions to indigent mothers, com- 
pels the payment of laborers in cash, 
grants liberal exemptions, provides for 
compulsory workmen’s compensation, and 
many other measures for the general wel- 
fare. Its legislative history demonstrates 
that Washington has not been in a rut, 
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but has been an advance guard in matters 
that now agitate the people of other 
states. Similar conditions exist in com- 
mercial and industrial matters, as may 
be expected of a western state. The su- 
preme court has been called upon to 
measure most of these statutes by the 
constitutional gauge, to construe and ap- 
ply them, and to define and limit new 
relations created by novel and changed 
conditions. In the light of modern rea- 
soning the court has been liberal in its 
construction of old and established prin- 
ciples of law when applied to. modern eco- 
nomic conditions. By this policy the fel- 
low-servant doctrine lost much of its un- 
reasonable harshness. Early in the his- 
tory of the court, it held that a conduc- 
tor and engineer of a railway train were 
not fellow servants (Northern P. R. 
Co. v. O’Brien, 1 Wash. 599, 21 Pac. 
32), that the conductor of a construction 
train and his train men were not fellow 
servants, but that the former is a vice 
principal (Grout v. Tacoma Eastern R. 
Co. 33 Wash. 524, 74 Pac. 665, 15 Am. 
Neg. Rep. 446). Other cases have estab- 
lished the rule that fellow servants must 
be in a common employment, neither hav- 
ing any direction or control the one over 
the other, and all working in sufficient 
proximity te enable them to protect them- 
selves, the one from the other’s negli- 
gence. Hammarberg v. St. Paul & T. 
Lumber Co. 19 Wash. 537, 53 Pac. 727, 
4 Am. Neg. Rep. 466; Bateman v. Pen- 
insular R. Co. 20 Wash. 133, 54 Pac. 
996. 

The court did not wait for legislative 
modification of the old common-law rule. 
The common law is said to be the wis- 
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dom of ages crystallized into rules of 
action, but this court.has deemed the 
wisdom of this age equally worthy of 
consideration. ‘his attitude was terse- 
ly enunciated by the late Chief Justice 
Dunbar in State ex rel. Oregon R. & Nav. 
Co. v. Railroad Commission, 52 Wash. 
17, 100 Pac. 179. In an able opinion 
upholding the constitutional authority of 
the state to create a commission with 
power to regulate public-service corpo- 
rations, it was claimed that inasmuch as 
the commission prepared, heard, and 
passed judgment upon its own complaint, 
a procedure was adopted that could not 
be sanctioned by the Constitution or the 
“wisdom of successive ages.” In passing 
upon this contention Judge Dunbar said: 

“It is true that the forms of law and 
procedure under which this commission 
is acting are not in all respects like the 
forms and procedure governing other 
courts; and in the language of many of 
the cases cited by the counsel for appel- 
lant, and repeated by the appellants 
themselves in their arguments, in some 
respects ‘it is not a proceeding under 
the forms and with the machinery 
provided by the wisdom of successive 
ages.’ But it occurs to us that it makes 
no difference whether it is a proceeding 
under the forms and with the machinery 
provided by the wisdom of successive 
ages, or whether it is under the powers 
and proceedings provided by this age. 
Law is a progressive science, and must 
necessarily regard the changing con- 
ditions of society and of the business of 
the country, and the legislature and courts 
of to-day ought certainly to be as well 
qualified to provide machinery for the 
guidance of a commission as was the law- 
making power two hundred years ago. 
The essential idea does not take cogni- 
zance of the antiquity of the powers and 
machinery under which the commission 
is acting, but of the question whether, 
under such powers and the working of 
such machinery, the respective legal 
rights of the carriers and the people are 
preserved.” 

A similar attitude of the court has been 
frequently expressed in its construction 
of pleadings. Washington is a Code 
state, where pleadings are to be liberally 
construed. If the record shows that the 
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plaintiff has a cause of action, the court 
has said that technical defects will not 
be noticed, but that his complaint will be 
deemed amended to meet the facts 
proven, rather than to be so construed as 
to defeat the ends of justice and burden 
the parties and courts with another trial, 
provided the defendant has been afford- 
ed an opportunity to meet any material 
claim of which he had not been apprised. 
Green v. Tidball, 26 Wash. 338, 67 Pac. 
84, 55 L.R.A. 879; Gritman v. United 
States Fidelity & G. Co. 41 Wash. 77, 83 
Pac. 6. This liberality has minimized 
criminal appeals, for while the court has 
been jealous of the rights of persons ac- 
cused of crime, technical loopholes have 
been closed, with the result that but few 
appeais are now presented which are not 
of a meritorious character. 

One of the most recent and far-reach- 
ing decisions was the opinion sustaining 
the constitutionality of the workmen’s 
compensation act, or the industrial in- 
surance act. The legislature, by stat- 
ute, created an industrial insurance com- 
mission, classified all dangerous occupa- 
tions in which laborers are engaged into 
hazardous and extrahazardous, and com- 
pelled employers to pay a certain per- 
centage of their pay roll into a state 
fund from which workmen must be com- 
pensated for injuries received. But one 
previous case of similar character had 
been presented to any other state court. 
The great court of appeals of the state 
of New York in Ives v. South Buffalo 
R. Co. 201 N. Y. 271, 94 N. E. 431, Ann. 
Cas. 1912B, 156, 34 L.R.A.(N.S.) 162, 
by unanimous vote, had just held a simi- 
lar act of that state to be unconstitu- 
tional and void. The Washington court 
in State ex rel. Davis-Smith Co. v. Clau- 
sen, 65 Wash. 156, 117 Pac. 1101, 37 
L.R.A.(N.S.) 466, in an exhaustive 
opinion written by Judge Fullerton, held 
the Washington act valid on all points 
raised, squarely predicating this conclu- 
sion on the police power as recently de- 
fined by the Supreme Court of the 
United States in Noble State Bank v. 
Haskell, 219 U. S. 104, 55 L. ed. 112, 31 
Suv. Ct. Rep. 186, Ann. Cas. 19124, 
487, 32 L.R.A.(N.S.) 1062. Referring 
to the Ives Case, Judge Fullerton at the 
close of his opinion said: 
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“In the foregoing discussion we have 
not referred to the decision of the court 
of appeals of the state of New York in 
the case of Ives v. South Buffalo R. Co. 
supra, which holds the workingmen’s 
compensation act of that state to be in 
conflict with the due process of law 
clause of the state Constitution, and the 
14th Amendment to the Constitution of 
the United States. The case has, how- 
ever, been the subject of extended con- 
sideration in the briefs of counsel, and 
it is urged upon us by counsel for the 
auditor as conclusive of the questions at 
bar. The act the court there had in re- 
view is dissimilar in many respects to 
the act before us, and is perhaps less 
easily defended on economic grounds. 
The principle embodied in the statutes 
is, however, the same; and it must be 
conceded that the case is direct author- 
ity against the position we have here 
taken. We shall offer no criticism of 
the opinion. We will only say that, not- 
withstanding the decision comes from 
the highest cort of the first state of the 
Union, and 1s supported by a most per- 
suasive argument, we have not been able 
to yield our consent to the views there 
taken.” 

Other cases have since been present- 
ed, attacking the act, but the court with- 
out dissent has adhered to its first con- 
clusion. 

The supreme court of Washington has 
pioneered in the matter of passing upon 
new questions. It has sustained an act 
limiting hours of labor in mines, a sim- 
ilar act relative to street cars and rail- 
roads, and an eight-hour law for labor 
on public works. It was the first court 
to sustain a ten-hour labor law for wom- 
en, and the argument of Judge Dunbar 
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in State v. Buchanan, 29 Wash. 602, 92 
Am. St. Rep. 930, 70 Pac. 52, 59 L.R.A. 
342, was approved and adopted by Mr. 
Justice Brewer of the Supreme Court of 
the United States in Muller v. Oregon, 
208 U. S. 412, 52 L. ed. 551, 28 Sup. 
Ct. Rep. 324, 13 Ann. Cas. 957. Later 
the reasoning of the Muller Case was 
cited and followed by the Washington 
court when sustaining the eight-hour law 
for women. State v. Somerville, 67 
Wash. 638, 122 Pac. 324. 

In the regulation of public-service cor- 
porations, Washington was the first 
state to provide for a physical valuation 
of properties as a basis for rate mak- 
ing, and the court’s holdings are of vital 
importance as judged by text-writers. 
See Whitten on Valuation of Public 
Service Corporations, §§ 484, 769, where 
a copious excerpt is cited with approval 
from the opinion of Judge Morris in 
Puget Sound Electric R. Co. v. Railroad 
Commission, 65 Wash. 74, 117 Pac. 739, 
Ann. Cas. 1913B, 763. 

Further illustration of the novel and 
important questions decided by the 
Washington court, as well as a compli- 
ment to its ability and standing, is evi- 
denced by the many selected cases ap- 
pearing in the various annotated reports. 
More than one thousand opinions of the 
Washington supreme court have been 
published and annotated in the Ameri- 
can State Reports and the L.R.A. In 
the last-named series alone will be found 
nearly six hundred Washington cases. 
When the character of the cases select- 
ed by the L.R.A. editorial force, and the 
comparatively brief history of the Wash- 
ington supreme court, are considered, 
the compliment thus paid is of a high 
order. 
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Humor is the only test of gravity.—Leontinus. 


The Wonders of Science. Photographer 
—I have been taking some moving pic- 
tures of life on your farm. 

Farmer—Did you catch my men at 
work? 

Photographer—I think so. 

Farmer—Well, science is a wonderful 
thing! It’s more than I have ever done. 


Literal Interpretation. “I’ve got the very 
thing you want,” said the stableman to a 
ruralist in search of a horse: “a tho- 
rough-going road horse. Five years old, 
sound as a quail, $175 cash down, and 


he goes 10 miles without stopping.” 
The purchaser threw his hands sky- 


ward. “Not for me,” he said, “not for 
me. I vouldn’t gif you vive cent for him. 
I lif 8 mile out in de country, und I’d 
haf to valk pack 2 miles.” 


Seeds Worth Planting. In connection 
with the work of the country life com- 
mission, a banquet was tendered the 
farmers living in the neighborhood of an 
eastern city. Among the delicacies 
served was water melon frozen in cham- 
pagne. One of the rural guests, who evi- 
dently liked the brand, and who intend- 
ed to miss no chance of utilizing every 
possible means of improving the farmer’s 
condition, was seen, as he ate his melon, 
to be slyly slipping the seeds in his vest 
pocket. 


A Correction. A Dutch farmer had 
two pigs,—a large one and a small one. 
The smallest being the oldest, he was 
trying to explain to a would-be pur- 
chaser, and did it in this wise: 

“The little pig is the piggest.” 

Upon which his wife, assuming to cor- 
rect him, said: 


“You will excuse him, he no speak as 
good English as me—he no means the 
little pig is the piggest, but the youngest 
pig is the oldest.” 


Nothing Doing. Little Margie, on her 
first visit to a farm, was told to wander 
about the barn and search for eggs. 
Some time later the child returned al- 
most in tears. “Couldn’t you find any 
eggs, dearie?” asked the mother. “No,” 
replied Margie, wearily. “I think it’s 
mean, too, cause lots of hens were stand- 
ing ’round doing nothing.” 


Not as Bad as It Seemed. A traveler 
through one of the mountainous districts 
of Tennessee came upon an old tumble- 
down farmhouse, the yard overgrown 
with weeds, and everything in a generally 
dilapidated condition. On the fence in 
front of the place sat a man who appar- 
ently belonged with the place. The trav- 
eler looked with wonderment at the man 
and his surroundings, when his medita- 
tions were interrupted with the remark, 
“Stranger, I ain’t as bad off as might 
seem—I don’t own this place.” 


A Lost Day. A young boy once got a 
job with a Scottish farmer. “Ye’ll sleep 
in the barn,” the farmer said, “and I'll 
expect you oot in the field ilka morn at 
4 o'clock.” 

“Very well, sir,” said the boy. But the 
first morning he overslept a little and it 
was 4:30 when he reached the field. The 
farmer, leaning on his hoe, gave him a 
black look. 

“Where have ye been all the fore- 
noon?” he growled. 
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What He Made. Senator Clapp of 
Minnesota, tells Hearst’s Magazine of 
the cross-examination of a Swede. 

“*Now, Jensen,’ asked the lawyer, 
‘what do you do?’ 

“*Tank you,’ replied the Swede, ‘Ay 
am not very well.’ 

‘I didn’t ask you how your health 
was, said the lawyer, ‘but what you do?’ 

* ‘Oh, yes, Ay see,’ said the fellow, 
his stolid countenance changing a trifle, 
“Ay vork.’ 

“ “Yes, but what kind of work do you 
do? 

“ “Tt’s puddy hard vork. 

“*Yes, but do you drive a team or do 
you work on the railroad, or do you work 
in a factory? 

“ “Oh, yes, Ay vork in a factory.’ 

“ “Well, what kind of a factory is it? 

“ “It ees a very big factory.’ 

“The lawyer was much exasperated. 

“ “Now, see here, Jensen, tell us what 
you do in the factory. -What do you 
make ?” 

“ “Oh, yes, Ay understan’. You bane 
want to know vat Ay make in the fac- 
tory?’ 

“ “Exactly. 
make.’ 

“Yes, Ay make von dollar and a half 
a day.’ ” 


The Whole Truth. A lawyer for a 
railway company once had to defend his 
employers from the charge of negligence 
in the case of a farmer whose produce 
cart was demolished at a grade crossing, 
not without bodily injury to the farmer 
himself, who was driving. 

The accident happened at night and the 
principal witness was an old colored man 
who was on guard, armed with a lantern 
to signal the approach of trains. 

“Now, John,” said the lawyer, “did 
you swing your lantern when you saw 
the cart coming?” 

“Yassir, I sut’nly did, suh, I done 
swung dat lantern right crost de road.” 

On the strength of this testimony the 
lawyer won his case. He took occasion 
to thank the witness. 

“Much obleeged to yo,’ Marse Torm,” 
replied that worthy. “I’se pow’ful glad 
I could he’p yo’. But I was plumb scairt 
dat other lawyer gwine ax me ef dat 


Now tell us what you 
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lantern was lit—caze ma ile done give 
out an’ dar warn’t nary sign o’ light in 
de lantern,. no suh.”—N. Y. Evening 
Post. 


At Close Range. It was in the heat of 
a run upon a bank in Washington. Many 
of the depositors were negroes, and for 
hours Unc’ Ephriam had shuffled on in 
the nervous, melancholy line of those 
who still hoped to recover their savings. 
He was within a very few feet of the 
entrance when down the line came shud- 
dering the words: “The bank’s done 
close!” 

Unc’ Ephriam, harking back to ances- 
tral African days, lifted up his voice and 
vexed the circumambient air with trans- 
cendent ululations. “Shut up!” growled 
a policeman, fearful of a riot in the 
panicky state of the crowd. “Didn’t you 
ever see a bank bust before?” 

“Coas’ I seen ’em bus’ befo’,” wailed 
Une’ Ephriam, “coas’ I seen ‘em bus’ 
befo’. But dis is de fust one dat ever 
done bus’ right in mah face!”"—N. Y. 
Evening Post. 


No Escape. “Two attorneys,” says an 
old newspaper, “in partnership in a town 
of the United States, had the firm name 
of ‘Catchum & Cheatum,’ inscribed in 
the usual manner upon the office door; 
but as the singularity and juxtaposition 
of the words led to many a coarse joke 
from passers-by, the men of law attempt- 
ed to destroy in part the effect of the old 
association by the insertion of the initials 
of their Christian names, which happened 
to be Isaiah and Uriah; but this made the 
affair ten times worse—the inscription 
ran: ‘I. Catchum & U. Cheatum.’ ” 


A Mystery Solved. “P’taters is good 
this mornin’, madam,” said the old farm- 
er making his usual weekly call. 

“Oh, is they?” retorted the customer. 
“That reminds me. How is it that them 
you sold me last week is so much smaller 
at the bottom of the basket than at the 


top ?” 
66.9 


“Waal,” replied the old man, “p’taters 
is growin’ so fast now that by the time 
I get a basketful dug the last ones is 
about twice the size of the first.”—Busi- 
ness. 








